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I.    Introduction 

Judicial  decisions  on  voting  rights  chronicle  the  growth  of 
American  democracy.  Few  aspects  of  our  national  life  have  proved 
more  amenable  to  judicial  intervention.  The  emerging  federally- 
secured  right  of  political  participation  has  largely  been  the  work 
product  of  the  federal  courts.  Dramatic  increases  in  the  level  of 
popular  political  participation  made  possible  by  favorable  judicial 
decisions  suggest  the  need  for  an  overview — for  taking  stock  of 
how  far  we  have  come  since  the  early  days  of  the  Republic.  As 
early  as  1886,  the  Court  declared  in  Yick  Wo  v.  Hopkins'  that 
voting  is  "a  fundamental  right  because  it  is  preservative  of  all 
rights."2  Yick  Wo  was  the  harbinger  of  a  distant  future.  Not 
until  "much  later,  indeed  not  until  the  1961  Term — nearly  a  cen- 
tury after  the  Fourteenth  Amendment  was  adopted — was  dis- 
crimination against  voters  on  grounds  other  than  race  struck 
down."3  Since  the  Court  held  that  the  apportionment  of  state 
legislatures  was  subject  to  review  under  the  equal  protection 
clause  of  the  fourteenth  amendment  in  Baker  v.  Carr,4  the  seed 
planted  by  the  Court  in  Yick  Wo  has,  three-quarters  of  a  century 
later,  begun  to  bear  fruit. 

This  Article  will  review  the  highly  restrictive,  antidemo- 
cratic practices  which  characterized  access  to  the  political  system 
in  many  parts  of  the  United  States  from  the  adoption  of  early 

*  Associate  Professor  of  Law,  University  of  Tennessee.  A.B.,  University 
of  South  Carolina,  1959;  M.A.,  Fletcher  School  of  Law  and  Diplomacy,  1960; 
LL.B.,  Duke  University,  1963. 

'118  U.S.  356  (1886). 

2Id.  at  371. 

3Oregon  v.  Mitchell,  400  U.S.  112,  136  (1970)  (Douglas,  J.,  dissenting) 
(emphasis  in  original). 

4369  U.S.  186  (1962). 
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state  constitutions  until  the  pace  of  change  began  to  quicken  little 
more  than  a  decade  ago.  Traditional  constitutional  doctrine  on 
voting  and  political  candidacy  will  be  critically  examined.  Recent 
decisions  of  the  Supreme  Court  extending  the  right  to  vote  will 
be  considered  with  emphasis  on  the  expanding  scope  of  federal 
judicial  review.  The  emergence  of  a  federally  secured  right  of 
political  participation,  which  extends  to  voting  and  to  political 
candidacy,  also  will  be  identified  and  its  parameters  delineated. 
However,  the  validity  of  age  and  durational  residency  requirements 
for  public  office  are  beyond  the  scope  of  this  Article. 

II.    State  Restrictions  on  Voting  and 
Political  Candidacy  Imposed  by  Early  State  Constitutions 

The  right  of  widespread  popular  political  participation  does 
not  "share  in  the  glorious  history  of  other  democratic  values."5 
At  the  time  of  the  American  Revolution,  voting  and  candidacy 
for  public  office  were  narrowly  restricted  in  most  states  to  a 
very  small  portion  of  the  population.  Early  state  constitutions 
jealously  guarded  against  popular  access  to  the  ballot  or  public 
office  through  a  plethora  of  exclusions :  property  ownership,  poll 
taxes,  personal  wealth,  religion,  sex,  age,  race,  and  durational 
residency.  The  ancestry  of  the  traditional  doctrine  can  be  traced 
directly  to  the  union  of  landed  aristocracy  and  powerful  commer- 
cial interests  which  dominated  the  young  Republic  at  the  close 
of  the  eighteenth  century.6  In  the  century  following  the  Civil 
War  there  was  also  a  proliferation  of  vague  state  constitutional 
provisions  which  disfranchised  for  illiteracy,  economic  and  social 
status,  and  conviction  of  certain  crimes.  Such  provisions  were 
easily  subject  to  selective  enforcement  on  racial  and  economic 
grounds.  Significantly,  these  restrictive  practices  of  early  state 
constitutions  were  continued  to  a  greater  or  lesser  extent  in 
most  states  until  as  recently  as  the  1960's  and  were  protected  by 
traditional  constitutional  doctrine  which  immunized  state  elec- 
toral practices  from  federal  judicial  review. 

The  restrictions  in  the  early  state  constitutions  are  generally 
inconsistent  with  a  political  system  in  which  each  member  of  the 
adult  population  is  extended  the  opportunity  for  effective  po- 
litical participation.    Consideration  of  the  various  restrictions  on 

5Gangemi  v.  Rosengard,  44  N.J.  166,  169,  207  A.2d  665,  666  (1965). 

6See,  e.g.,  C  Beard,  An  Economic  Interpretation  of  the  Constitu- 
tion of  the  United  States  (1913) ;  J.  Main,  The  Antifederalists  :  Critics 
of  the  Constitution,  1781-1788  (1961).  But  see  R.  Brown,  Charles  Beard 
and  the  Constitution  (1956) ;  C.  Warren,  The  Making  of  the  Constitu- 
tion (1937).  A  general  picture  of  the  growth  of  the  American  constitutional 
system  is  presented  in  A.  Kelley  &  W.  Harbison,  The  American  Consti- 
tution (rev.  ed.  1955). 
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voting  and  political  candidacy  in  an  historical  context  exposes 
the  social,  economic,  ethnic,  and  sexist  bias  of  traditional  consti- 
tutional doctrine.  As  the  cumulative  impact  of  the  various  restric- 
tions is  apprehended,  claims  of  their  validity  based  on  nothing 
other  than  long  continued  practice  and  tradition  can  be  evaluated 
more  realistically.  Moreover,  the  various  restrictions  frustrating 
popular  participation  in  the  political  process  throughout  our  his- 
tory can  be  traced,  almost  without  exception,  to  the  qualifications 
established  in  early  state  constitutions.  The  protracted  struggle 
to  remove  the  various  archaic  state  restrictions  on  popular  access 
to  the  political  process  is  a  documentary  of  the  growth  of  Ameri- 
can democracy. 

Property  Ownership — Property  ownership  requirements  for 
voting  and  candidacy  were  common  in  the  early  state  constitu- 
tions.7 For  example,  the  New  Jersey  Constitution  of  1776  limited 
the  right  to  vote  for  representatives  in  the  council  and  assembly 
to  inhabitants  with  a  worth  of  fifty  pounds.8  Membership  on 
the  New  Jersey  legislative  council  was  restricted  to  freeholders 
with  a  worth  of  at  least  one  thousand  pounds,  proclamation  money, 
of  real  and  personal  estate.9  The  early  state  constitutions  were 
patterned  after  English  law  which  had  long  confined  the  suffrage 
and  public  office  to  substantial  property  owners.'0  There  were 
variations  in  the  size  or  value  of  the  freehold  required  as  a  prece- 
dent to  voting.11  Substantially  larger  property  requirements  were 
established  for  candidacy  for  public  office  than  for  voting.  The 
most  restrictive  property  requirements  were  attached  to  the  most 
important  offices.  Thus,  the  Georgia  Constitution  of  1789  re- 
quired that  senators  possess  a  freehold  of  250  acres  or  some 
property  in  the  amount  of  250  pounds  and  that  representatives 
possess  a  freehold  of  200  acres  or  some  property  in  the  amount 
of  150  pounds.12  The  Governor  of  Georgia,  in  comparison,  was 
required  to  be  possessed  of  "five  hundred  acres  of  land,  in  his 
own  right,  within  this  State,  and  other  species  of  property  to  the 
amount  of  one  thousand  pounds  sterling."13 

7See  generally  1-6  American  Charters,  Constitutions  and  Organic 
Laws  (F.  Thorpe  ed.  1906)    [hereinafter  cited  as  Thorpe]. 

8N.J.  Const,  arts.  Ill,  IV  (1776),  reprinted  in  5  Thorpe  2595. 

9Id. 

101  Hen.  5,  c.  1  (1413).  This  Act  of  Parliament  restricted  voting  to 
those  who  had  free  land  valued  at  forty  shillings  a  year  above  all  charges. 

11  Compare,  e.g.,  the  New  Jersey  fifty  pound  qualification  with  the  Georgia 
ten  pound  and  the  New  York  twenty  pound  classifications.  Ga.  Const,  art. 
IX  (1777),  reprinted  in  2  Thorpe  779;  N.Y.  Const,  art.  VII  (1777),  re- 
printed in  5  Thorpe  2630. 

12Ga.  Const,  art.  I,  §  3  (1789),  reprinted  in  2  Thorpe  786. 

13/d.  art.  II,  §  3,  2  Thorpe  787. 
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In  the  early  days  of  the  Republic,  even  the  apportionment  of 
elected  representatives  sometimes  was  based  upon  property  con- 
siderations.14 Under  an  1835  amendment  to  the  North  Carolina 
Constitution  of  1776,  public  taxes  paid  into  the  state  treasury 
constituted  the  basis  of  apportionment  of  state  senatorial  dis- 
tricts.15 The  South  Carolina  Constitution  of  1778  likewise  pro- 
vided for  reapportionment  according  to  "white  inhabitants  and 
.  .  .  taxable  property."16  Some  states  permitted  nonresident  prop- 
erty owners  to  vote  on  the  basis  of  their  ownership  of  property 
in  a  particular  district.17  Similarly,  nonresident  property  owners 
were  eligible  for  election  to  the  South  Carolina  House  of  Repre- 
sentatives and  Senate  by  the  districts  in  which  they  owned  prop- 
erty.18 Some  early  state  constitutions  specifically  excluded  paupers 
from  political  candidacies.19 

Poll  Taxes — Likewise,  access  to  the  ballot  often  was  restricted 
to  persons  who  had  paid  a  poll  tax.  The  New  Hampshire  Consti- 
tution of  1784,  for  example,  extended  the  franchise  to  any  other- 
wise qualified  voter  paying  a  poll  tax.20  Similarly,  the  New  York 
Constitution  of  1777  limited  the  franchise  to  otherwise  qualified 
voters  with  a  freehold  of  twenty  pounds  or  a  rented  tenement 
with  a  yearly  value  of  forty  shillings  and  who  had  "been  rated 
and  actually  [had]  paid  taxes  to  this  State."21 

Religious  Tests — Religious  tests  for  access  to  the  ballot  and 
to  public  office  also  were  established  by  some  early  state  consti- 
tutions. The  Georgia  Constitution  of  1777  required  that  its  rep- 
resentatives "be  of  the  Protestant  religion."22  The  South  Caro- 
lina Constitution  of  1778  limited  voting  to  any  otherwise  quali- 
fied elector  "who  acknowledges  the  being  of  a  God,  and  believes 
in  a  further  state  of  rewards  and  punishments."23  The  South 
Carolina  Constitution  of  1895,  which  currently  is  in  force,  pro- 
vides that  "[n]o  person  shall  be  eligible  to  the  office  of  Governor 

]4See,  e.g.,  U.S.  Const,  art.  I,  §  2,  cl.  3.  This  clause  contained  the  noted 
"three-fifths  compromise/'  under  which  the  property  interests  in  slaves  of 
citizens  of  some  states  was  recognized  as  a  basis  for  apportionment  of  United 
States  Representatives.  See  1  Records  op  the  Federal  Convention  of  1787, 
at  196-201  (M.  Farrand  ed.  1966)  [hereinafter  cited  as  Records];  2  id.  at 
219-23. 

15N.C.  Const,  amend.  I,  §  1   (1835),  reprinted  in  5  Thorpe  2794. 

16S.C.  Const,  art.  XV   (1778),  reprinted  in  6  Thorpe  3252. 

]7See,  e.g.,  Md.  Const,  art.  IV  (1776),  reprinted  in  3  Thorpe  1691.  See 
also  S.C.  Const,  art.  I,  §  4  (1790),  reprinted  in  6  Thorpe  3258. 

18S.C.  Const,  art.  I,  §§  6,  7  (1790),  reprinted  in  6  Thorpe  3259.  But  see, 
e.g.,  N.C.  Const,  art.  IX  (1776),  reprinted  in  5  Thorpe  2790. 

19See,  e.g.,  Mass.  Const,  amend.  Ill  (1821),  reprinted  in  3  Thorpe  1912. 

20N.H.  Const,  pt.  II  (1784),  reprinted  in  4  Thorpe  2459. 

2,N.Y.  Const,  art.  VII  (1777),  reprinted  in  5  Thorpe  2630. 

22Ga.  Const,  art.  VI  (1777),  reprinted  in  2  Thorpe  779. 

"S.C.  Const,  art.  XIII   (1778),  reprinted  in  6  Thorpe  3251. 
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who  denies  the  existence  of  the  Supreme  Being."24  The  Vermont 
Constitution  of  1777  provided  that  no  religious  test  would  ever 
be  required  of  any  civil  officer  or  magistrate  in  that  state  except 
the  following  declaration: 

I  do  believe  in  one  God,  the  Creator  and  Governor  of 
the  universe,  the  rewarder  of  the  good  and  punisher  of 
the  wicked.   And  I  do  acknowledge  the  scriptures  of  the 
old  and  new  testament  to  be  given  by  divine  inspiration, 
and  own  and  profess  the  protestant  religion.25 
Sex — Early  state  constitutions  restricted  suffrage  and  eligi- 
bility for  public  office  to  males  who  were  otherwise  qualified.26 
In  1875  the  Supreme  Court  held  that  the  right  to  vote  was  not 
protected  by  the  privileges  and  immunities  clause  of  the  fourteenth 
amendment  and  that  state  governments  were  republican  in  form 
within  the  meaning  of  the  guaranty  clause  notwithstanding  their 
denial  of  the  suffrage  to  women.27 

Age — The  franchise  was  restricted  under  the  early  state  con- 
stitutions to  otherwise  qualified  voters  twenty-one  years  of  age 
or  over.  Moreover,  the  right  to  vote  was  not  extended  to  persons 
under  the  age  of  twenty-one  until  Georgia,  in  1943,  and  Kentucky, 
in  1955,  permitted  eighteen-year-olds  to  vote.28  Age  restrictions 
on  candidacy  for  public  office  which  discriminate  against  other- 
wise qualified  voters  have  been  established  by  the  federal  and 
state  constitutions  and  have  prevailed  virtually  without  challenge 
until  the  past  several  years. 

Race — Early  state  constitutions  varied  considerably  in  their 
treatment  of  race  as  a  restriction  on  the  franchise.  Massachu- 
setts, New  Hampshire,  New  Jersey,  and  New  York,  for  example, 
permitted  otherwise  qualified  "inhabitants"  to  vote  without  re- 
gard to  race.29  Pennsylvania,  Maryland  and  North  Carolina  al- 
lowed otherwise  qualified  "freemen"  to  vote,  a  restriction  exclu- 
sive of  slaves  but  inclusive  of  free  colored  persons.30   Of  the  thir- 


24S.C.  Const,  art.  IV,  §  3.  This  qualification  was  retained  in  the  1973 
amendment  of  this  article.  Compare  S.C.  Const,  art.  XXXVIII  (1778),  re- 
printed in  6  Thorpe  3255,  declaring-  the  "Christian  Protestant  religion"  to 
be  the  "established  religion  of  this  State." 

25Vt.  Const,  art.  IX  (1777),  reprinted  in  6  Thorpe  3743.  See  also  Del. 
Const,  art.  22  (1776),  reprinted  in  1  Thorpe  566.  Compare  the  "free  exer- 
cise" clause  of  Va.  Const.  §  16  (1776),  reprinted  in  7  Thorpe  3814. 

26See,  e.g.,  Pa.  Const.  §  6  (1776),  reprinted  in  5  Thorpe  3084. 

27Minor  v.  Happersett,  88  U.S.   (21  Wall.)   162  (1874). 

28Oregon  v.  Mitchell,  400  U.S.  112,  245  (1970)  (Brennan,  J.,  dissenting). 
Alaska  and  Hawaii,  since  their  admission  to  the  Union  in  1959,  have  extended 
the  vote  to  nineteen-year-olds  and  twenty-year-olds  respectively.  Id.  at  245 
n.28. 

29Minor  v.  Happersett,  88  U.S.  (21  Wall.)  162,  172  (1874). 

20Id.  at  172-73.  In  1835  North  Carolina  prohibited  free  Negroes  or  mu- 
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teen  original  states,  only  South  Carolina  restricted  the  vote  to 
"white"  persons.31  As  new  states  were  admitted  to  the  Union, 
however,  they  frequently  restricted  the  suffrage  to  persons  of 
the  "white"  race.32  Neither  Orientals  nor  American  Indians  were 
eligible  under  state  constitutional  provisions  restricting  the  fran- 
chise to  "white"  persons.  The  California  Constitution  of  1879 
spoke  unmistakably  to  the  suffrage  status  of  naturalized  United 
States  citizens  of  Chinese  origin: 

[N]o  native  of  China,  no  idiot,  insane  person,  or  person 
convicted  of  any  infamous  crime  and  no  person  hereafter 
convicted  of  the  embezzlement  or  misappropriation  of 
public  money,  shall  ever  exercise  the  privilege  of  an  elec- 
tor in  this  State.33 

Durational  Residency — Most  early  state  constitutions  imposed 
state  or  county  durational  residency  requirements  of  varying  length 
on  voting.  One-year  durational  residency  requirements  were  es- 
tablished by  Pennsylvania,34  North  Carolina,35  Maryland,36  New 
Jersey,37  and  South  Carolina.33  Six-month  durational  residency  re- 
quirements were  adopted  by  Georgia39  and  New  York.40 

Significantly,  neither  Massachusetts  nor  New  Hampshire  im- 
posed durational  residency  requirements  on  voting  in  their  early 
constitutions.  Massachusetts  required  only  that  otherwise  quali- 
fied voters  be  inhabitants.41  The  following  clause  was  adopted 
in  explanation  of  the  inhabitancy  requirement: 

And  to  remove  all  doubts  concerning  the  meaning 
of  the  word,  "inhabitant"  in  this  constitution,  every  per- 

lattos  to  the  fourth  generation  from  voting.  N.C.  Const,  amend.  I,  §  3,  el.  3 
(1835),  reprinted  in  5  Thorpe  2796. 

31Minor  v.  Happersett,  88  U.S.  (21  Wall.)   162,  172   (1874). 

37See,  e.g.,  Ala.  Const,  art.  Ill,  §5  (1819),  reprinted  in  1  Thorpe  99; 
Cal.  Const,  art.  II,  §1  (1849),  reprinted  in  1  Thorpe  393;  Miss.  Const. 
art.  Ill,  §1  (1817),  reprinted  in  4  Thorpe  2035;  Ore.  Const,  art.  II,  §2 
(1857),  reprinted  in  5  Thorpe  3000. 

33Cal.  Const,  art.  II,  §  1  (1879),  reprinted  in  1  Thorpe  415. 

34Pa.  Const.  §6  (1776),  reprinted  in  5  Thorpe  3084.  Compare  Pa. 
Const,  art.  Ill,  §1  (1790),  reprinted  in  5  Thorpe  3096,  which  required 
residence  "in  the  State  two  years  next  before  the  election,  and  within  that 
time  .  .  .  [payment  of]  a  State  or  County  tax,  which  shall  have  been  assessed 
at  least  six  months  before  the  election." 

3SN.C.  Const,  arts.  VIII,  IX  (1776),  reprinted  in  5  Thorpe  2790. 

36Md.  Const,  art.  II  (1776),  reprinted  in  3  Thorpe  1691. 

37N.J.  Const,  art.  IV  (1776),  reprinted  in  5  Thorpe  2595. 

3aS.C.  Const,  art.  XIII  (1778),  reprinted  in  6  Thorpe  3251.  The  dura- 
tional residency  requirement  for  voting  was  increased  to  two  years  in  S.C. 
Const,  art.  I,  §  4  (1790),  reprinted  in  6  Thorpe  3258. 

39Ga.  Const,  art.  IX  (1777),  reprinted  in  2  Thorpe  779. 

40N.Y.  Const,  art.  VII  (1777),  reprinted  in  5  Thorpe  2630. 

41Mass.  Const,  art.  II   (1780),  reprinted  in  3  Thorpe  1895. 
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son  shall  be  considered  as  an  inhabitant,  for  the  purpose 
of  electing  or  being  elected  into  any  office,  or  place  within 
this  state  in  that  town,  district  or  plantation  where  he 
dwelleth,  or  hath  his  home.42 
The  New  Hampshire  Constitutions  of  1784  and  1792  were  pat- 
terned after  the  Massachusetts  Constitution  of  1780  and  included 
an  inhabitancy  rather  than  a  durational  residency  requirement.43 
An  inhabitancy  requirement  patterned  after  the  Massachusetts 
Constitution  of  1780  also  was  adopted  at  the  Federal  Constitu- 
tional Convention  as  the  only  residency  qualification  for  mem- 
bership in  the  United  States  Senate  and  House  of  Representa- 
tives.44 Under  the  Articles  of  Confederation,  some  states  had  im- 
posed lengthy  state  durational  residency  requirements  for  elec- 
tion as  delegates  to  the  Congress.45 

Each  of  the  early  state  constitutions  imposed  durational  resi- 
dency requirements  for  public  office,  although  there  was,  as  there 
is  now,  substantial  variation  among  the  states  in  the  length  of 
durational  residency  required  for  election  to  the  same  office.  Early 
durational  residency  requirements  for  governor  ran  the  gamut: 
South  Carolina — ten  years,46  North  Carolina — five  years,47  and 
Connecticut — one  year.48  There  is  no  evidence  that  Connecticut 
suffered  as  a  result  of  its  one-year  requirement  or,  conversely, 
that  South  Carolina  or  North  Carolina  benefited  from  their  longer 
requirements. 

Literacy  Tests — In  the  century  following  the  Civil  War,  lit- 
eracy tests  became  closely  identified  with  the  racial  exclusion 
policies  of  Southern  states.   But  literacy  tests  were  by  no  means 

A*Id.,  3  Thorpe  1896.  But  see  id.  amend.  Ill  (1835),  3  Thorpe  1912 
(one-year  durational  residency  required  for  voting). 

43N.H.  Const,  pt.  II  (1784),  reprinted  in  4  Thorpe  2459;  N.H.  Const. 
(1792),  reprinted  in  4  Thorpe  2479. 

44See  2  Records,  supra  note  14,  at  216-19. 

45See,  e.g.,  Md.  Const,  art.  XXVII  (1776),  reprinted  in  3  Thorpe  1695 
(five-year  state  durational  residency  required  for  election  from  Maryland 
as  delegate  to  Congress).  Compare  2  Records,  supra  note  14,  at  217,  in 
which  Mr.  Mercer  of  Maryland  remarked  that  a  state  durational  residency 
requirement  for  membership  in  the  United  States  Senate  and  House  of 
Representatives 

would  present  a  greater  alienship  among  the  States  than  existed 
under  the  old  federal  system.  It  would  interweave  local  prejudices 
&  State  distinctions  in  the  very  Constitution  which  is  meant  to  cure 
them.  He  mentioned  instances  of  violent  disputes  raised  in  Mary- 
land concerning  the  term  "residence." 

46S.C.  Const,  art.  V  (1778),  reprinted  in  6  Thorpe  3249;  S.C.  Const. 
art.  II,  §2  (1790),  reprinted  in  6  Thorpe  3262. 

47N.C.  Const,  art.  XV  (1776),  reprinted  in  5  Thorpe  2791. 
48Conn.  Const,  art.  IV,  §  1,  and  art.  VI   (1818),  reprinted  in  1  Thorpe 
540,  544. 
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limited  to  the  South,49  and  in  1959  the  Supreme  Court  upheld 
the  facial  validity  of  a  literacy  test.50  Loosely  worded  tests  of 
voter  "understanding"  adopted  by  many  states  vested  local  offi- 
cials with  unbridled  discretion  and  invited  discrimination  on  racial 
and  economic  grounds.  The  Alabama  Constitution  of  1901,  for 
example,  provided  that  voters  must  be  "persons  who  are  of  good 
character  and  who  understand  the  duties  and  obligations  of  citi- 
zenship under  a  republican  form  of  government."51 

Moral  Character — Conviction  of  crimes  involving  moral  tur- 
pitude historically  has  been  a  ground  for  denial  of  the  franchise 
and  for  disqualification  from  public  office.52  Although  the  state 
interest  in  preventing  electoral  fraud  is  compelling,  the  loosely 
worded  moral  character  qualifications  adopted  by  many  states 
demonstrably  were  intended  to  exclude  on  racial,  economic,  or 
status  grounds  rather  than  to  preserve  the  purity  of  the  ballot 
box.  The  Alabama  Constitution  of  1901  denied  the  vote  to  physi- 
cally able  persons  who  had  not  "worked  or  been  regularly  en- 
gaged in  some  lawful  employment,  business  or  occupation,  trade 
or  calling  for  the  greater  part  of  the  twelve  months  next  pre- 
ceding the  time  they  offer  to  register  .  .  .  ,"53  In  addition  to  ex- 
cluding persons  convicted  of  specified  as  well  as  unspecified  crimes 
involving  moral  turpitude,  the  Alabama  Constitution  of  1901  ex- 
cluded persons  "convicted  as  a  vagrant  or  tramp"  and  persons 
convicted  of  assault  and  battery  on  their  wives,  bigamy,  adultery, 
sodomy,  miscegenation  or  crimes  against  nature.54 

Citizenship — Many  states  have  restricted  the  suffrage  to  citi- 
zens of  the  United  States,  while  others  have  extended  it  to  per- 
sons of  foreign  birth  who  have  declared  their  intention  to  become 
citizens  of  the  United  States.55  Likewise,  candidacy  for  public 
office  has  been  restricted  in  some  instances  to  natural  born  citi- 
zens of  the  United  States.56 

49See,  e.g.,  Mass.  Const,  amend.  XX  (1857),  reprinted  in  3  Thorpe  1919. 

50Lassiter  v.  Northampton  County  Bd.  of  Elections,  360  U.S.  45   (1959). 

51  Ala.  Const,  art.  VIII,  §180  (1901),  reprinted  in  1  Thorpe  210.  But 
see  Louisiana  v.  United  States,  380  U.S.  145   (1965). 

52See,  e.g.,  Md.  Const,  art.  LIV  (1776),  reprinted  in  3  Thorpe  1700. 
See  also  Cohen,  Tennessee  Civil  Disabilities:  A  Systemic  Approach,  41  Tenn. 
L.  Rev.  253,  256-67  (1974). 

53Ala.  Const,  art.  VIII,  §  181  (1901),  reprinted  in  1  Thorpe  210. 

5AId.  §182. 

55See  Minor  v.  Happersett,  88  U.S.   (21  Wall.)  162,  177   (1874). 

56U.S.  Const,  art.  II,  §  1,  cl.  5  (President  of  the  United  States).  But  cf. 
In  re  Griffiths,  413  U.S.  717  (1973)  (exclusion  of  aliens  from  the  practice 
of  law  violates  equal  protection,  and  classifications  based  on  alienage  are 
inherently  suspect  and  subject  to  strict  scrutiny). 
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III.    Traditional  Constitutional 
Doctrine  Regarding  Voting  and  Candidacy 

The  elaborate  restrictions  that  frustrated  popular  participa- 
tion in  the  electoral  process  were  styled  "qualifications"  and  were 
included  in  most  state  constitutions  in  the  eighteenth  and  nine- 
teenth centuries.  The  qualifications  established  in  the  early  state 
constitutions  set  a  pattern  generally  followed  by  new  states  as 
they  were  admitted  to  the  Union  and  by  cities  and  counties  adopt- 
ing charters  under  "home  rule"  legislation. 

Some  of  the  harshest  restrictions  of  the  franchise  in  the 
original  state  constitutions  were  diluted  by  various  states  even 
prior  to  the  adoption  of  the  Federal  Constitution.  Thus,  Governor 
Morris'  proposal  at  the  Federal  Constitutional  Convention  "to  re- 
strain the  right  of  suffrage  to  freeholders"  was  defeated,  inter 
alia,  because  elections  in  Philadelphia,  New  York,  and  Boston 
"where  the  Merchants,  &  Mechanics  vote  are  at  least  as  good  as 
those  made  by  freeholders  only  ....  The  people  have  been  long 
accustomed  to  this  right  in  various  parts  of  America,  and  will 
never  allow  it  to  be  abridged."57  Many  of  the  restrictive  state 
qualifications,  however,  survived  in  original  or  modified  form 
until  the  1960's.  Some  of  them,  such  as  restrictions  on  political 
candidacy  by  age  or  lengthy  state  or  local  durational  residency 
requirements,  still  are  rigorously  enforced.  State  restrictions  on 
participation  in  state  elections  were,  until  very  recently,  shielded 
from  federal  judicial  scrutiny. 

The  doctrine  of  Minor  v.  Happersett,56  that  the  "Constitution 
of  the  United  States  does  not  confer  the  right  of  suffrage  upon 
any  one,"  prevailed  until  Baker  v.  Carr59  was  decided  in  1962.  In 
1874,  the  Court  in  Minor  held  that  the  right  to  vote  was  not  con- 
ferred upon  citizens  of  the  United  States  by  the  privileges  and 
immunities  clause60  or  the  due  process  clause  of  the  fourteenth 
amendment,61  nor  by  the  clause  which  guarantees  to  every  state  a 
republican  form  of  government.62 

In  Pope  v.  Williams63  the  Court  relied  upon  Minor  to  uphold 
a  Maryland  law  requiring  persons  entering  the  state  to  make  a 
declaration  of  their  intent  to  become  citizens  and  residents  of 
the  state  at  least  one  year  before  they  registered  to  vote.  In  Pope 
the  Court  held  that  the  one-year  waiting  period  did  not  deny  equal 

572  Records,  supra  note  14,  at  216  (remarks  of  Mr.  Gorham  from 
Massachusetts). 

5e88  U.S.   (21  Wall.)    162,  178    (1874). 

59369  U.S.  186,  226  (1962). 

6088  U.S.   (21  Wall.)   at  171. 

6,/d.  at  175. 

b2Id.  at  175-77. 

"193  U.S.  621   (1904). 
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protection,  nor  was  it  repugnant  to  any  fundamental  rights  or 
implied  guaranties  of  the  Federal  Constitution.  The  Court  stated 
that  the  "privilege  to  vote  in  any  State  is  not  given  by  the  Fed- 
eral Constitution,  or  by  any  of  its  amendments."64  Under  the  tra- 
ditional doctrine,  voting  was  not  "a  privilege  springing  from  citi- 
zenship of  the  United  States."65  The  question  of  "whether  the 
conditions  prescribed  by  the  State  might  be  regarded  by  others 
as  reasonable  or  unreasonable  is  not  a  Federal  one."66  Thus,  the 
Court  concluded  that 

the  privilege  to  vote  in  a  State  is  within  the  jurisdiction 
of  the  State  itself,  to  be  exercised  as  the  State  may  direct, 
and  upon  such  terms  as  to  it  may  seem  proper,  provided, 
of  course,  no  discrimination  is  made  between  individuals 
in  violation  of  the  Federal  Constitution.67 
In  Snowden  v.  Hughes68  the  Court  once  again  hewed  to  the 
line  set  in  Minor  and  Pope.   The  Snowden  Court  declined  to  con- 
sider whether  a  claim  arose  under  the  Civil  Rights  Act  for  the 
unlawful  refusal  of  state  officials  to  place  the  name  of  a  nomi- 
nated candidate  on  the  ballot.   The  Snowden  Court  adhered  to  the 
view  that  the  "right  to  become  a  candidate  for  state  office,  like 
the  right  to  vote  for  the  election  of  state  officers,  ...  is  a  right 
or  privilege  of  state  citizenship,  not  of  national  citizenship  .  .  .  ."69 
The  equal  protection  claim  in  Snowden  was  not  grounded  upon 
facial  invalidity  of  a  state  statute  but,  rather,  on  the  unlawful 
denial  of  a  right  conferred  by  state  law.70   Snowden  is  the  high 
water  mark  of  federal  indifference  to  the  rights  of  political  can- 
didacy, as  are  Minor  and  Pope  of  voting  rights.   Since  the  right 
to  vote  or  to  be  a  candidate  were  incidents  of  state  and  not  of 
national  citizenship,  even  the  unlawful  denial  of  these  rights  did 
not  establish  a  federal  claim. 

The  view  that  the  Constitution  did  not  confer  rights  of  voting 
and  political  candidacy  in  state  elections  upon  anyone  has  deep 
roots  in  American  constitutional  history.  Under  the  Constitution 
as  originally  adopted,  the  qualifications  for  candidacy  in  federal 
elections  were  specifically  prescribed  and,  therefore,  were  fed- 

b4Id.  at  632. 

b5Id. 

bbId.  at  633. 

b7Id.  at  632  (emphasis  added).  This  qualification  has  occasionally  been 
relied  on  to  sanction  federal  protection  of  electoral  rights.  See,  e.g.,  Bolanow- 
ski  v.  Raich,  330  F.  Supp.  724,  727-28  (E.D.  Mich.  1971).  But  cf.  Snowden 
v.  Hughes,  321  U.S.  1,  7-8  (1944);  Pope  v.  Williams,  193  U.S.  621  (1904). 
It  is  obvious,  however,  that  the  Court  in  Pope  and  Snowden  did  not  intend 
its  qualification  to  be  given  such  an  expansive  interpretation. 

68321  U.S.  1   (1944). 

b9Id.  at  7. 

70Id.  at  7-8. 
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eralized.7'  Voting  in  federal  elections,  however,  was  left  in  state 
hands,72  subject  to  Congressional  change.73  The  original  Consti- 
tution was  silent  as  to  voting  or  candidacy  in  state  elections,  un- 
less it  can  be  said  that  such  rights  were  secured  to  United  States 
citizens  by  the  original  privileges  and  immunities  clause.74  Under 
the  "fundamental  rights"  interpretation  of  article  IV,  section  2 
of  the  Constitution,  "the  elective  franchise,  as  regulated  and  es- 
tablished by  the  laws  or  constitution  of  the  state  in  which  it  is 
to  be  exercised"  was  considered  a  privilege  of  United  States  citi- 
zenship.75 But  state  autonomy  over  the  electoral  process  was 
deeply  ingrained  by  the  time  of  the  Civil  War.76  The  fifteenth 
amendment  secured  the  right  to  vote  without  regard  to  race — the 
first  setback  for  state  electoral  autonomy.  The  nineteenth  amend- 
ment's establishment  of  the  right  to  vote  without  regard  to  sex 
constituted  another  federal  incursion.  And,  more  recently,  the 
twenty-sixth  amendment  has  established  the  right  to  vote  of  all 
persons  eighteen  years  of  age  or  over.  But  the  Minor-Pope- 
Snowden  doctrine  of  federal  indifference  to  the  state  electoral 
process,  except  as  to  race  or  sex,  prevailed  until  the  1960's  when 
the  Warren  Court  used  the  equal  protection  clause  to  slice  away 
some  of  the  more  egregious  exclusionary  state  electoral  practices. 
Baker  v.  Carr77  sounded  the  death  knell  of  the  traditional 
doctrine.  Although  Baker  did  not  expressly  overrule  the  Minor- 
Pope-Snowden  doctrine,  it  unceremoniously  relegated  Minor  to  a 
footnote  discussing  the  guaranty  clause.78  Less  than  a  decade 
after  Baker  had  apparently  laid  the  Minor-Pope-Snow  den  rationale 
to  rest,  however,  the  doctrine  ostensibly  came  to  life,  albeit  briefly, 
in  Oregon  v.  Mitchell.79  Mr.  Justice  Black's  opinion  for  the  five- 
member  majority  validated  the  1970  Voting  Rights  Act  Amend- 
ments enfranchising  eighteen-year-olds  in  federal  elections,  abol- 

71  U.S.  Const,  art.  I,  §  2,  cl.  2  (House  of  Representatives) ;  id.  §  3,  cl.  3 
(Senate)  ;  id.  art.  II,  §  1,  cl.  4  (President). 

7<1Id.  art.  I,  §  2,  cl.  1.  Popular  election  of  Senators  was  not  required 
until  the  adoption  of  the  seventeenth  amendment  in  1913,  which  likewise 
required  that  the  "electors  in  each  State  shall  have  the  qualifications  requisite 
for  electors  of  the  most  numerous  branch  of  the  State  legislatures."  Id. 
amend.  XVII. 

73Id.  art.  I,  §  4,  cl.  1. 

74Id.  art.  IV,  §  2,  cl.  1. 

75Corfield  v.  Coryell,  6  F.  Cas.  546,  551-52  (No.  3,230)  (C.C.E.D.  Pa. 
1823).  See  also  J.  Ten  Broek,  The  Anti-Slavery  Origins  op  the  Fourteenth 
Amendment  (1951).  It  is  difficult  to  conceive  of  voting  as  a  fundamental 
or  inviolable  right,  if  it  is  properly  subject  to  whatever  unreasonable  ex- 
clusions state  laws  and  constitutions  may  attach  to  it. 

7bSee  e.g.,  Scott  v.  Sandford,  60  U.S.   (19  How.)   393   (1857). 

77369  U.S.  186   (1962). 

7aId.  at  222  n.48. 

79400  U.S.  112,  125    (1970)  (5-4  decision). 
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ishing  literacy  tests  as  a  prerequisite  to  voting,  and  abolishing 
state  durational  residency  requirements  in  excess  of  thirty  days 
in  presidential  elections.  The  Court,  however,  invalidated  the 
amendment  enfranchising  eighteen-year-olds  in  state  and  local 
elections.  Mr.  Justice  Black  restated  the  traditional  doctrine  that 
state  control  over  state  elections  is  exclusive  and  not  subject  to 
congressional  regulation  under  section  five  of  the  fourteenth 
amendment. 

The  upshot  of  the  Court's  apparent  reversion  to  the  traditional 
doctrine  of  state  electoral  autonomy  was  the  swift  enactment 
of  the  twenty-sixth  amendment.  Minor  and  Pope  were  cited  ap- 
provingly by  Mr.  Justice  Black  in  Mitchell.  But,  aside  from 
Mitchell,  the  traditional  doctrine  appears  to  have  been  consumed 
in  the  past  twelve  years  by  its  exception — namely,  that  fed- 
eral relief  is  available  to  redress  state  denial  of  constitutional 
rights  as  applied  to  voting  and  political  candidacy.  Mitchell  could 
be  viewed  as  the  modern  apogee  of  the  Court's  refusal  in  election 
cases  to  recognize  that  "  [n]  otions  of  what  constitutes  equal  treat- 
ment for  purposes  of  the  Equal  Protection  Clause  do  change."80 
The  Court's  holding  in  Mitchell  as  it  related  to  age  requirements 
for  voting  in  state  and  local  elections  was  mooted  by  the  enact- 
ment of  the  twenty-sixth  amendment.  And  since  only  three  of 
the  five-member  Mitchell  majority  still  serve,81  its  continuing  va- 
lidity is  doubtful.  The  swift  enactment  of  the  twenty-sixth  amend- 
ment unmistakably  demonstrated  a  repudiation  of  the  traditional 
state  electoral  autonomy  doctrine  of  Minor,  Pope,  and  Snowden. 
Mitchell  reflects  an  accurate  recognition  of  the  lack  of  judicially 
manageable  standards  for  determining  a  permissible  age  for  vot- 
ing in  state  elections. 

IV.    Voting  as  a  Federally  Secured  Right 

Baker  v.  Carr™  was  one  of  those  rare  watershed  cases  that 
gave  issue  to  a  new  line  of  authority.  It  marked  the  point  of  de- 
parture for  courts  in  securing  a  federal  right  of  political  par- 
ticipation. Since  Baker  was  decided  in  1962,  the  Supreme  Court 
repeatedly  has  struck  down  significant  intrusions  on  the  equal 
right  of  all  citizens  to  participate  meaningfully  in  the  political 
process,  subject,  of  course,  to  reasonable  state  and  federal  regula- 
tion. Slowly,  at  first,  then  surely,  and  then  swiftly,  the  courts 
and  Congress  moved  against  discrimination  in  the  electoral  process. 

60Harper  v.  Virginia  Bd.  of  Elections,  383  U.S.  663,  669    (1966)    (em- 
phasis in  original). 

6 'Justices  Black  and  Harlan  have  been  replaced  by  Justices  Rehnquist 
and  Powell. 

""369  U.S.  186  (1962). 
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The  first  efforts  were  directed  at  securing  equal  political  rights 
of  Blacks.  But,  beginning  in  1962,  the  battle  was  extended  to 
other  fronts.  The  protected  classes  now  include  such  diverse 
groups  as  minority  political  parties,  the  poor,  persons  not  own- 
ing property,  special  occupational  groups  such  as  military  or  gov- 
ernment employees,  urban  voters,  qualified  voters  in  state  con- 
finement, voters  changing  their  party  affiliation,  and  recent  mi- 
grants from  other  states.  Since  restrictions  on  candidacy  dilute 
the  range  of  voter  choice,  and  thus  impair  the  effectiveness  of 
voting  rights,  the  invalidation  of  an  exclusionary  classification 
on  voting  should,  at  least,  render  that  classification  suspect  as 
applied  to  candidacy  because  of  the  reciprocal  relationship  be- 
tween voting  and  candidacy. 

Restrictions  on  Racial  Minorities — To  secure  their  political 
rights,  Blacks  have  been  forced  to  struggle  against  grandfather 
clauses,83  exclusion  from  political  parties  on  racial  grounds,84  lit- 
eracy tests,85  barriers  to  registration,86  gerrymandering,87  and  out- 
right fraud  and  intimidation.88  Securing  the  right  to  vote  was  but 
the  first  step  toward  political  equality.  As  the  right  to  vote, 
grudgingly  yielded  at  first,  became  firmly  established,  a  new 
generation  of  leadership  looked  increasingly  to  political  candidacy 
to  secure  their  rights.  They  were  met,  however,  with  substantial 
barriers  to  candidacy,89  including  more  sophisticated  methods  of 
discrimination — exclusionary  filing  fees,90  complicated  indirect 
election  laws,  racially  neutral  on  their  face,91  and,  in  some  cases, 
durational  residency  requirements.92  Significantly,  the  right  to 
be  a  candidate — the  right  to  a  place  on  the  ballot  without  regard 
to  race — was  vindicated  as  a  logical  corollary  of  the  right  to  vote.93 

83Guinn  v.  United  States,  238  U.S.  347  (1915). 

64See,  e.g.,  Smith  v.  Allwright,  321  U.S.  649  (1944) ;  Nixon  v.  Condon, 
286  U.S.  73    (1932);   Nixon  v.  Herndon,  273   U.S.  536    (1927). 

85Oregon  v.  Mitchell,  400  U.S.  112  (1970) ;  South  Carolina  v.  Katzen- 
bach,  383  U.S.  301   (1966). 

86United  States  v.  Mississippi,  380  U.S.  128  (1965),  on  remand,  256 
F.  Supp.  344  (S.D.  Miss.  1966);  cf.  United  States  v.  Louisiana,  265  F. 
Supp.  703    (E.D.  La.  1966),  aff'd  per  curiam,  386  U.S.  270   (1967). 

87Gomillion  v.  Lightfoot,  364  U.S.  339    (1960). 

"United  States  v.  Classic,  313  U.S.  299    (1941). 

*9See,  e.g.,  Hadnott  v.  Amos,  394  U.S.  358  (1969). 

90Jenness  v.  Little,  306  F.  Supp.  925  (N.D.  Ga.  1969),  appeal  dismissed 
sub  nom.,  Matthews  v.  Little,  397  U.S.  94    (1970). 

91  Turner  v.  Fouche,  396  U.S.  346   (1970). 

92Walker  v.  Yucht,  352  F.  Supp.  85  (D.  Del.  1972),  stay  granted,  No. 
A-458,  U.S.,  Oct.  31,  1972  (Brennan,  J.).  The  plaintiff,  Rev.  Jessee  Walker, 
was  a  Negro  who,  like  many  others  of  his  race,  had  recently  migrated  from 
the  South  to  the  urban  North. 

93Jenness  v.  Little,  306  F.  Supp.  925,  926-27  (N.D.  Ga.  1969),  appeal 
dismissed  sub  nom.,  Matthews  v.  Little,  397  U.S.  94   (1970). 
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In  1965  and  again  in  1970,  Congress  in  the  Voting  Rights  Acts 
struck  a  decisive  blow  at  the  last  major,  formal  vestiges  of  racial 
discrimination  in  the  electoral  process.94 

Vote-Weighting  Restrictions — In  Baker  the  Court  for  the  first 
time  entered  the  political  thicket  of  reapportionment  which  it  had 
earlier  shunned.95  Reapportionment,  as  the  Court's  experience 
shows,  "presented  a  tangle  of  partisan  politics  in  which  geogra- 
phy, economics,  urban  life,  rural  constituencies,  and  numerous 
other  nonlegal  factors  play  varying  roles/'96  The  Court  observed 
that  judicially  manageable  standards  to  effectuate  its  "one-person/ 
one- vote"  decree  were  provided  by  the  "well  developed  and  famil- 
iar" standards  of  the  equal  protection  clause.97  The  Court  reasoned 
that  "it  has  been  open  to  courts  since  the  enactment  of  the  Four- 
teenth Amendment  to  determine,  if  on  the  particular  facts  they 
must,  that  a  discrimination  reflects  no  policy,  but  simply  arbi- 
trary and  capricious  action."98  Thus,  applying  the  traditional 
equal  protection  standard,  the  Court  held  that  the  voters'  claim 
against  a  malapportioned  Tennessee  legislature  was  justiciable 
and,  if  true,  presented  a  claim  within  reach  of  judicial  protection 
under  the  fourteenth  amendment.99  This  principle  was  soon  ex- 
tended to  numerous  other  cases.  The  weighting  of  rural  votes 
more  heavily  than  urban  votes  and  the  weighting  of  the  votes  of 
some  small  rural  counties  more  heavily  than  other  larger  rural 
counties  were  held  to  violate  the  equal  protection  clause.100  Like- 
wise, the  unequal  weighting  of  votes  through  bicameralism  in  state 
legislatures101  and  in  state  delegations  to  the  United  States  House 
of  Representatives102  were  held  to  violate  the  equal  protection 
clause. 

Restrictions  on  Minority  Political  Parties — The  right  to  vote 
is  "heavily  burdened  if  that  vote  may  be  cast  only  for  one  of 
two  parties  at  a  time  when  other  parties  are  clamoring  for  a 
place  on  the  ballot."103  Likewise,  filing  fees,  as  applied  to  indi- 
gents without  an  alternative  means  of  ballot  access,  infringe  the 


94The  Voting  Rights  Act  of  1965,  42  U.S.C.  §§1973  et  seq.  (1970), 
was  interpreted  and  its  constitutionality  upheld  in  South  Carolina  v. 
Katzenbach,  383  U.S.  301  (1966).  The  extension  of  the  1965  literacy  test 
provisions  in  the  1970  Amendments  to  outlaw  literacy  tests  throughout 
the  United  States  was  upheld  in  Oregon  v.  Mitchell,  400  U.S.  112   (1970). 

95See  Colegrove  v.  Green,  328  U.S.  549    (1946). 

96Oregon  v.  Mitchell,  400  U.S.  112,  138  (1970)    (Douglas,  J.,  dissenting). 

97Baker  v.  Carr,  369  U.S.  186,  226   (1962). 

96 Id.   (emphasis  in  original). 

"Id.  at  237. 

100Gray  v.  Sanders,  372  U.S.  368    (1963). 

101  Reynolds  v.  Sims,  377  U.S.  533    (1964). 

,02Wesberry  v.  Sanders,  376  U.S.  1   (1964). 

103Williams  v.  Rhodes,  393  U.S.  23,  31   (1968). 
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right  to  vote  as  well  as  the  individual  rights  of  impecunious  as- 
pirants for  public  office.'04  Indeed,  Williams  v.  Rhodes,™5  Bullock 
v.  Carter™6  and  Lubin  v.  Panish™7  attach  substantial,  if  not  pri- 
mary, importance  to  the  right  of  candidacy  as  a  correlative  of  the 
right  to  vote.  The  "number  of  voters  in  favor  of  a  party  is  rele- 
vant in  considering  whether  state  laws  violate  the  Equal  Protec- 
tion Clause."108 

Restrictions  on  Change  of  Parties — Legislation  which  "  'locks' 
voters  into  a  pre-existing  party  affiliation  from  one  primary  to 
the  next  [when]  .  .  .  the  only  way  to  break  the  'lock'  is  to  forego 
voting  in  any  primary  for  a  period  of  [twenty-three  months]  "  in- 
fringes the  right  of  "free  political  association." '09  However,  states 
can  require  that  a  voter  register  as  a  party  member  thirty  days 
prior  to  the  previous  general  election — a  date  eight  months  prior 
to  the  presidential  primary  and  eleven  months  prior  to  the  non- 
presidential  primary — to  be  eligible  to  vote  in  a  party  primary.110 
The  difference  in  outcome  between  Rosario  v.  Rockefeller"*  and 
Kusper  v.  Pontikes"7  is  one  of  degree,  of  "line-drawing."  New 
York's  eleven-month  waiting  period  in  Rosario  advanced  the  legiti- 
mate state  interest  of  maintaining  the  integrity  of  the  political 
process  by  preventing  interparty  raiding.  The  Court  in  Kusper 
was  unconvinced  that  Illinois'  twenty-three-month  period  was  "an 
essential  instrument  to  counter  the  evil  at  which  it  was  aimed."113 
Although  in  Storer  v.  Brown"4  sl  one-year  restriction  on  change 
of  parties  by  candidates  was  found  to  be  reasonable,  a  restriction 
of  two  years  or  longer  would  probably  be  invalid  because  of 
its  impact  in  locking  a  candidate  into  his  pre-existing  party 
affiliation.115 

Occupational  Restrictions — There  is  no  indication  that  occu- 
pation affords  "a  permissible  basis  for  distinguishing  between 
qualified  voters  within  the  State."116  Thus,  in  Carrington  v. 
Rash"7  the  Supreme  Court  struck  down  a  conclusive  presump- 

}04See  Lubin  v.  Panish,  415  U.S.  709  (1974);  Bullock  v.  Carter,  405 
U.S.  134   (1972). 

,05393  U.S.  23   (1968). 

,O6405  U.S.  134   (1972). 

107415  U.S.  709   (1974). 

108Williams  v.  Rhodes,  393  U.S.  23,  34    (1968). 

,09Kusper  v.  Pontikes,  414  U.S.  51,  61    (1973). 

,0Rosario  v.   Rockefeller,  410  U.S.   752    (1973). 

n410  U.S.  752  (1973). 

12414  U.S.  51    (1973). 

13 Storer  v.  Brown,  415  U.S.  724,  732  (1974). 

14415   U.S.   724    (1974). 

,5C/.    Kusper    v.    Pontikes,    414    U.S.    51     (1973). 

16Gray  v.  Sanders,  372  U.S.  368  (1963). 

,7380  U.S.  89  (1965). 
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tion  that  persons  moving  to  Texas  while  on  military  duty  could 
never  vote  in  state  elections  so  long  as  they  were  members  of 
the  armed  forces.118  The  State  asserted  an  interest  in  "immuniz- 
ing its  elections  from  the  concentrated  balloting  of  military  per- 
sonnel, whose  collective  voice  may  overwhelm  a  small  local  civilian 
community." n9  The  Carrington  Court  responded,  however,  that 
the  right  to  vote  is  "  'so  vital  to  the  maintenance  of  democratic 
institutions'  .  .  .  [that  it]  cannot  constitutionally  be  obliterated 
because  of  a  fear  of  the  political  views  of  a  particular  group  of 
bona  fide  residents."120  The  Court  concluded  that  "'[fjencing 
out'  from  the  franchise  a  sector  of  the  population  because  of  the 
way  they  may  vote  is  constitutionally  impermissible."121 

In  Carrington,  Texas  also  asserted  a  state  "interest  in  pro- 
tecting the  franchise  from  infiltration  by  transients."122  Carring- 
ton demonstrates  that  no  valid  state  interest  is  served  by  exclud- 
ing bona  fide  residents  from  the  political  process,  and  that  the 
legitimate  state  interest  in  restricting  political  participation  to 
bona  fide  residents  can  be  protected  by  means  less  dramatic  and 
overreaching  than  a  conclusive  presumption  of  the  nonresidency 
of  persons  moving  to  Texas  as  members  of  the  Armed  Forces. 
Mere  declarations  by  voters  of  their  intent  to  vote  in  a  state  or 
county  "is  often  not  conclusive;  the  election  officials  may  look  to 
actual  facts  and  circumstances."123  Carrington  establishes  that 
civilian  durational  residency  as  a  conclusive  presumption  of  bona 
fide  residency  imposes  "an  invidious  discrimination  in  violation 
of  the  Fourteenth  Amendment."124  Every  state  "is  free  to  take 
reasonable  and  adequate  steps  ...  to  see  that  all  applicants  for 
the  vote  actually  fulfill  the  requirements  of  bona  fide  residence."125 
Bona  fide  residency  of  voters  advances  the  compelling  state  in- 
terest that  those  who  live  in  an  area  have  an  equal  voice  in  the 
election  of  public  officials.  As  applied  to  candidacy,  a  bona  fide 
residence  qualification  appears  carefully  tailored  to  advance  the 
compelling  state  interest  in  the  accessibility  and  accountability  of 
public  elected  officers — both  of  which  are  vital  to  a  democratic 
system.126 

u&Id.  at  89-90  n.l. 

n9ZcZ.  at  93. 

]20Id.   at  94. 

12,Jc*. 

1227d.  at  93. 

123/d.  at  95. 

124/e*.  at  96. 

,25/cZ.  Accord,  Hadnott  v.  Amos,  320  F.  Supp.  107,  119-23  (M.D. 
Ala.  1970),  aff'd  mem.,  401  U.S.  968  (1971).  Cf.  Williams  v.  North  Carolina, 
325  U.S.  226,  235-36  (1945). 

126Query  whether  a  bona  fide  residency  qualification  for  administrative 
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In  Evans  v.  Command27  Montgomery  County,  Maryland,  reg- 
istration officials  sought  to  deny  the  vote  to  persons  living  on  the 
premises  of  the  National  Institute  of  Health,  a  federal  reserva- 
tion within  the  county.128  The  Court  noted  the  "vital  ways  in 
which  NIH  residents  are  affected  by  electoral  decisions."129  Among 
these  were  criminal  laws,  state  spending  and  taxing  decisions, 
unemployment  and  workmen's  compensation  laws,  automobile  leg- 
islation, jurisdiction  of  state  courts,  and  matters  relating  to  Mary- 
land public  schools.  The  sole  interest  or  purpose  asserted  by  the 
State  was  "to  insure  that  only  those  citizens  who  are  primarily 
or  substantially  interested  in  or  affected  by  electoral  decisions 
have  a  voice  in  making  them.,,13°  The  Court  invalidated  the  ex- 
clusion on  equal  protection  grounds.  After  Evans,  it  is  plain  that 
states  cannot  fence  off  otherwise  qualified  bona  fide  state  resi- 
dents and  deny  them  their  right  to  vote.131  By  analogy,  comparable 
restrictions  on  candidacy  would  be  suspect.132 

Property  Ownership  and  Wealth  Restrictions — In  Kramer  v. 
Union  Free  School  District, 133  the  Court  invalidated  a  property 
ownership  restriction  of  the  suffrage.  The  State  of  New  York 
restricted  the  franchise  in  certain  school  board  elections  to  owners 
or  lessees  of  taxable  real  property  and  their  spouses,  or  to  parents 
or  guardians  of  enrolled  children.  The  State  attempted  to  justify 
this  restriction  with  the  argument  that  "increasing  complexity  .  .  . 
make[s]  it  extremely  difficult  for  the  electorate  fully  to  under- 
stand the  whys  and  wherefores  of  the  detailed  operations  of  the 
school  system."134  The  State  further  contended  that  many  com- 
munications of  the  school  boards  and  school  administrations  in 
New  York  were  "sent  home  to  the  parents  through  .  .  .  pupils 
and  [were]  'not  broadcast  to  the  general  public ;'  thus,  nonparents 
[were]  less  informed  than  parents."135  The  State  argued  that 
taxpayers  had  "enough  of  an  interest  'through  the  burden  on  their 
pocketbooks,'  to  acquire  such  information  as  they  may  need."136 
New  York  maintained  that  it  had  a  "legitimate  interest  ...  in 
restricting  a  voice  in  school  matters  to  those  'directly  affected* 

officers  not  subject  to  popular  election  would  not  intrude  too  significantly 
on  the  right  to  travel  to  be  permitted? 

127398  U.S.  419    (1970). 

,28/d.  at  419-20. 

}79Id.  at  424. 

130/d.  at  422. 

131  Id.  at  426. 

'^Compare,  e.g.,  Evans  v.  Cornman,  398  U.S.  419  (1970),  with  Turner 
v.  Fouche,  396  U.S.  346   (1970). 

133395   U.S.  621    (1969). 

'34/d.  at  631. 

,35/d. 

}36Id. 
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by  such  decisions."137  The  Court  in  Kramer  did  not  reach  the 
question  of  whether  the  State,  in  some  circumstances,  might  limit 
the  exercise  of  the  franchise  to  those  "primarily  interested"  or 
"primarily  affected,"  because  the  challenged  exclusion  did  not 
meet  the  equal  protection  test  that  "all  those  excluded  .  .  .  [be] 
in  fact  substantially  less  interested  or  affected  than  those  the 
statute  includes. ",38  The  Court  invalidated  the  New  York  statute 
because  the  classification  did  not  meet  the  "exacting  standard  of 
precision"  required  of  statutes  which  selectively  distribute  the 
franchise.139  The  State  failed  to  offer  "any  justification  for  the 
exclusion  of  seemingly  interested  and  informed  residents."140 

Until  recently,  Louisiana  permitted  "only  property  taxpay- 
ers to  vote  in  utility  bond  elections."141  In  Cipriano  v.  City  of 
Houma,]47  it  was  argued  that  the  state  interest  purportedly  served 
by  the  Louisiana  statute  was  that 

property  owners  have  a  "special  pecuniary  interest"  in 
the  election  because  the  efficiency  of  the  utility  system 
directly  affects  "property  and  property  values"  and  thus 
"the  basic  security  of  their  investment  in   [their]  prop- 
erty [is]  at  stake."143 
At  the  time  of  the  election  contested  in  Cipriano,  only  about  forty 
percent  of  the  city's  registered  voters  were  property  taxpayers.144 
The  Court  observed,  however,  that  the  operation  of  the  utility 
systems  "affects  virtually  every  resident  of  the  city,  nonproperty 
owners   as  well   as   property  owners."145   The   Louisiana   statute 
was  held  violative  of  the  equal  protection  clause  because  it  ir- 
rationally  excluded   from    voting   nonproperty   owners    with    an 
equal   stake  in  the  outcome   of  bond   elections.146   The   property 
ownership  decisions  in  the  context  of  voting  and  candidacy  plainly 
illustrate  the  applicability  of  the  logic  of  voting  cases  involving 
candidacy.147 

137  Id. 

}3&Id.  at  632. 

]39Id.  at  633.  The  New  York  law  allowed  the  vote  to  "many  persons 
who  have,  at  best,  a  remote  and  indirect  interest  in  school  affairs,  and, 
on  the  other  hand  exclude  [d]  others  who  have  a  distinct  and  direct  interest 
in  the  school  meeting  decisions."  Id.  at  632. 

,40/d.    at   633. 

141Cipriano  v.  City  of  Houma,  395  U.S.  701,  704  n.4    (1969). 

,42395  U.S.  701  (1969). 

1437d.  at  704. 

}A4Id.  at  705. 

145  Jd.  "Property  owners,  like  nonproperty  owners,  use  the  utilities  and 
pay  the  rates;  however,  the  impact  of  the  revenue  bond  issue  on  [property 
owners]  is  unconnected  to  their  status  as  property  taxpayers."  Id. 

1467d.  Accord,  City  of  Phoenix  v.  Kolodziejski,  399   U.S.  204    (1970). 

]47Compare,  e.g.,  Turner  v.  Fouche,  396  U.S.  346  (1970),  with  City  of 
Phoenix  v.  Kolodziejski,  399  U.S.  204  (1970),  and  Cipriano  v.  City  of  Houma, 
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In  Harper  v.  Virginia  Board  of  Elections, 148  the  Court  invali- 
dated a  state  poll  tax  which  operated  as  a  precondition  to  voting. 
The  poll  tax  significantly  intruded  upon  the  right  to  vote,  and 
classified  voters  on  the  basis  of  wealth.  Here,  too,  the  applica- 
bility of  the  logic  of  voting  cases  to  candidacy  cases  has  been 
demonstrated.149 

Location — The  Court  recently  held  in  O'Brien  v.  Skinner^50 
that  otherwise  qualified  voters  in  state  confinement  cannot  be 
denied  the  right  to  vote,  at  least  when  absentee  ballots  are  made 
available  to  other  persons  unable  to  reach  the  polls. 

V.    Political  Candidacy  as  a  Federally  Secured  Right 

The  emergence  of  a  limited,  federally  secured  right  of  po- 
litical candidacy  is  one  of  the  most  significant  recent  public  law 
developments.  Although  largely  a  creation  of  the  past  six  years, 
the  once  protean  contours  of  this  right  have  now  received  suffi- 
cient judicial  definition  to  merit  critical  recapitulation  and  exami- 
nation. The  right  to  be  a  candidate  issues  from  two  distinct  but 
related  sources.  It  wells  derivatively  from  the  right  to  vote,  since 
restrictions  on  candidacy  have  an  obvious  impact  upon  the  right 
to  cast  a  meaningful  vote  for  the  candidate  of  one's  choice.  The 
right  springs  directly  from  the  right  of  political  association  pro- 
tected by  the  first  and  fourteenth  amendments.  The  confluence 
of  voting  rights  and  the  right  of  political  association  has  thus 
given  rise  to  a  new  but  mighty  tributary  to  the  mainstream  of 
fundamental  American  political  freedoms.  As  this  right  is  more 
clearly  delineated  over  the  years,  it  promises  a  sure,  if  not  swift, 
passage  toward  a  more  democratic  society  for  the  United  States. 
Significantly,  courts  now  recognize  that  limitations  on  the  ability 
of  candidates  to  obtain  a  position  on  the  ballot  burden  "two  dif- 
ferent, although  overlapping,  kinds  of  rights — the  right  of  indi- 
viduals to  associate  for  the  advancement  of  political  beliefs,  and 
the  rights  of  qualified  voters,  regardless  of  their  political  per- 
suasion, to  cast  their  votes  effectively."151 


395  U.S.  701  (1969),  and  Kramer  v.  Union  Free  School  Dist.,  395  U.S. 
621   (1969). 

M8383   U.S.   663    (1966). 

^'Compare,  e.g.,  Harper  v.  Virginia  Bd.  of  Elections,  383  U.S.  663  (1966), 
with  Lubin  v.  Panish,  415  U.S.  709  (1974),  and  Bullock  v.  Carter,  405 
U.S.  134    (1972). 

150414  U.S.  524  (1974).  Cf.  Goosby  v.  Osser,  409  U.S.  512  (1973); 
McDonald  v.  Board  of  Election  Comm'rs,  394  U.S.  802  (1969). 

151  Williams  v.  Rhodes,  393  U.S.  23,  30    (1968). 
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A.    Right  of  Association 

Candidacy  for  public  office  is  intimately  related  to  the  free- 
doms of  speech  and  assembly  protected  by  the  first  amendment. 
In  NAACP  v.  Button^52  the  freedom  to  associate  with  others  for 
the  common  advancement  of  political  beliefs  and  ideas  was  recog- 
nized as  a  form  of  "orderly  group  activity"  protected  by  the  first 
and  fourteenth  amendments.  The  first  amendment's  right  of  as- 
sociation protects  "vigorous  advocacy."153  As  a  "form  of  political 
expression,"154  candidacy  for  public  office  would  appear  even  more 
central  than  the  advocacy  of  litigation  to  secure  the  constitutional 
rights  of  Blacks  vindicated  in  Button.  Because  first  amendment 
freedoms  "need  breathing  space  to  survive,  government  may  regu- 
late in  the  area  only  with  narrow  specificity."155  Accordingly, 
significant  intrusions  on  the  "delicate  and  vulnerable"  associa- 
tional  rights  protected  by  the  first  amendment  call  for  strict 
scrutiny.'56 

If  the  freedom  of  association  for  the  purpose  of  advancing 
ideas  and  airing  grievances  throws  a  cloak  of  inviolability  on  the 
privacy  of  membership  lists  of  groups  espousing  dissident  be- 
liefs,157 then,  a  fortiori,  it  must  extend  to  public  advocacy  in  po- 
litical campaigns.  To  be  sure,  there  are  differences  between  con- 
stitutionally protected  advocacy  and  political  candidacy.  Freedom 
of  speech  and  association  do  not  automatically  guarantee  a  place 
on  the  ballot.  The  Constitution  entrusts  the  administration  of 
the  electoral  process  primarily  to  the  states.  Reasonable  regula- 
tion of  access  to  the  ballot  is  essential  if  elections  "are  to  be  fair 
and  honest  and  if  some  sort  of  order,  rather  than  chaos,  is  to 
accompany  the  democratic  processes."158  Thus,  political  participa- 
tion is  subject  to  reasonable  state  regulation  for  the  protection  of 
multifarious,  legitimate  state  interests.  For  example,  a  state  can 
protect  the  integrity  of  its  system  of  primary  elections  by  laws 
aimed  at  "raiding"159  and  can  require  that  minor  political  parties 
demonstrate  some  reasonable  quantum  of  voter  support  to  obtain 
a  place  on  the  ballot.160    But  the  thesis  of  this  Article  and  the 

152371  U.S.  415  (1963).  Cf.  UMW,  Dist.  12  v.  Illinois  State  Bar  Ass'n, 
389   U.S.  217    (1967). 

'53371  U.S.  at  429. 

,547d. 

]55Id.  at  433. 

,56/d. 

,57Bates  v.  City  of  Little  Rock,  361  U.S.  516,  522-33  (1960)  ;  NAACP 
v.  Alabama,  357  U.S.  449,  460-61   (1958). 

158Storer  v.  Brown,  415  U.S.  724,  730  (1974).  Cf.  Rosario  v.  Rockefeller, 
410  U.S.  752   (1973).  But  see  Kusper  v.  Pontikes,  414  U.S.  51,  61   (1973). 

159Storer  v.  Brown,  415  U.S.  724,  731   (1974). 

'60See,  e.g.,  American  Party  v.  White,  415  U.S.  767  (1974);  Jenness 
v.  Fortson,  403  U.S.  431,  439   (1971). 
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thrust  of  recent  Supreme  Court  decisions  is  that  state  infringe- 
ment of  basic  constitutional  protections  is  impermissible  as  ap- 
plied to  candidacy  as  well  as  to  voting.  Certainly,  not  every  re- 
striction on  political  candidacy  is  of  constitutional  dimensions. 
But  when  fundamental  constitutional  values  are  jeopardized,  there 
is  then  a  qualified  right  to  be  a  candidate. 

B.     Exclusion  of  Minority  Parties  and  Candidates 

The  freedom  of  association,  long  protected  by  the  first  amend- 
ment, includes  the  "right  to  form  a  party  for  the  advancement  of 
political  goals."161  The  right  to  be  a  candidate  would  mean  "little 
if  a  party  can  be  kept  off  the  election  ballot  and  thus  denied  an 
equal  opportunity  to  win  votes."162  For  example,  in  Williams  v. 
Rhodes,'63  the  Court  invalidated  restrictive  Ohio  legislation  that 
made  it  impossible  for  electors  committed  to  Governor  George 
Wallace  to  obtain  a  place  on  the  1968  ballot.164  The  restrictive 
provisions  were  considered  invidious  on  at  least  three  grounds: 
they  made  it  "virtually  impossible  for  any  party  to  qualify  except 
the  Democratic  and  Republican  Parties,"165  the  two  major  parties 
faced  "substantially  smaller  burdens"  to  obtain  ballot  position 
than  independent  parties,166  and  Ohio  laws  made  "no  provision 
for  ballot  position  for  independent  candidates  as  distinguished 
from  political  parties."167  As  a  result,  the  Court  declared  that 
"the  totality  of  the  Ohio  restrictive  laws  taken  as  a  whole  imposes 
a  burden  on  voting  and  associational  rights  which  we  hold  is 
an  invidious  discrimination,  in  violation  of  the  Equal  Protection 
Clause."168 

Williams  put  to  rest  any  lingering  doubts  about  the  applica- 
bility of  federal  constitutional  guarantees  to  political  candidacy.169 
The  Court  observed  that  the  "extensive  power"  of  states  over 
state  elections  has  been  "always  subject  to  the  limitation  that 
they  not  be  exercised  in  a  way  that  violates  other  specific  pro- 
visions of  the  Constitution."170    The  Court  held  that  "no  state 


161  Williams  v.  Rhodes,  393  U.S.  23,  31    (1968). 

162/d. 

,63393  U.S.  23   (1968). 


,64 Although  Wallace  partisans  obtained  450,000  signatures  on  petitions — 
more  than  the  fifteen  percent  required  by  Ohio  for  a  place  on  the  ballot — 
the  Independent  Party  did  not  meet  the  early  deadline  for  filing  the  primary 
election  petitions  as  required  by  the  detailed  and  rigorous  standards  of 
Ohio  laws.  Id.  at  26-27. 

165  Jd.  at  25. 

,66/d.  at  25-26. 

X67Id.  at  26    (emphasis  added). 

,68/d.  at  34. 

169 See  text  at  section  III  infra. 

,70393  U.S.  at  29. 
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can  pass  a  law  regulating  elections  that  violates  the  Fourteenth 
Amendment's  [equal  protection  clause]  .  .  .  .",71 

Williams  made  it  clear  that  "the  Equal  Protection  Clause 
does  not  make  every  minor  difference  in  the  application  of  laws 
to  different  groups  a  violation  of  our  Constitution."172  The  Court 
articulated  a  standard  appropriate  for  determining  whether  or 
not  a  state  law  violates  the  equal  protection  clause:  "we  must 
consider  the  facts  and  circumstances  behind  the  law,  the  interests 
which  the  State  claims  to  be  protecting,  and  the  interests  of 
those  who  are  disadvantaged  by  the  classification."173  Because 
the  restrictive  Ohio  legislation  imposed  "such  unequal  burdens  on 
minority  groups,"  the  Court  stated  that  only  a  compelling  state 
interest  could  justify  the  state  regulations.174  The  Court  concluded 
that  Ohio  had  "failed  to  show  any  'compelling  interest'  which  jus- 
tified imposing  such  heavy  burdens  on  the  right  to  vote  and  to 
associate."175 

Since  Williams  plainly  established  the  qualified  right  to  be  a 
political  candidate,  states  may  no  longer  totally  exclude  indepen- 
dent candidates  from  the  ballot.176  Nor  can  they  impose  substan- 
tially heavier  burdens  on  independent  candidates  to  obtain  ballot 
position  than  are  imposed  on  major  parties  or  their  candidates.177 
Williams  also  demonstrates  that  the  confluence  of  associational 
and  voting  rights  can  be  of  sufficient  constitutional  dimension  to 
trigger  strict  scrutiny  of  state  restrictions  on  the  right  to  be  a 
candidate. 

In  Jenness  v.  Fortson,wa  the  Court  re-examined  Williams  in 
some  detail  and  approved  a  Georgia  law  that  conditioned  an  in- 
dependent candidate's  access  to  the  ballot  on  filing  a  nominating 
petition  signed  by  not  less  than  five  percent  of  those  eligible  to 
vote  for  the  office  he  is  seeking.179  In  contrast  to  the  Ohio  statu- 
tory scheme  considered  in  Williams,  the  Georgia  election  law  "in 
no  way  [froze]  the  status  quo,  but  implicitly  [recognized]  the 
potential  fluidity  of  American  political  life."180  The  Georgia  law 
presented  a  statutory  scheme  "vastly  different"  from  the  one 
before  the  Court  in  Williams,  since  Georgia  freely  provided  for 
write-in  votes,  fully  recognized  independent  candidacies,  did  not 
fix  an  unreasonable  filing  deadline  for  independents,  and  did  not 


"Id. 

"Id.  at  30. 

73Id. 

74Id.  at  31. 

75Id. 

76See  text  accompanying  notes  165  &  167  supra. 

77See  text  accompanying  note   166  supra. 

7a403  U.S.  431   (1971). 

79Id.  at  432. 

60Id.  at  439. 
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require  independent  candidates  or  small  parties  to  establish  elabo- 
rate election  machinery.181  The  Court  concluded: 

There  is  surely  an  important  state  interest  in  re- 
quiring some  preliminary  showing  of  a  significant  modi- 
cum of  support  before  printing  the  name  of  a  political 
organization's  candidate  on  the  ballot — the  interest,  if  no 
other,  in  avoiding  confusion,  deception,  and  even  frustra- 
tion of  the  democratic  process  at  the  general  election.182 
The  J  enness  Court  did  not  state  what  standard  it  applied  to  de- 
termine the  validity  of  the  Georgia  law.    Apparently,  however, 
it  used  the  traditional  reasonable  basis  test  because  the  Georgia 
restriction  on  candidacy  and  voting  did  not  significantly  intrude 
on  fundamental  interests  of  political  candidates  and  was  reason- 
ably related  to  important  state  interests. 

The  Williams- J enness  rationale  recently  has  been  amplified 
in  Stover  v.  Brown}&3  and  American  Party  v.  White.]&4  In  Storer 
the  Court  upheld  a  California  law  denying  ballot  status  as  an 
independent  to  candidates  who  had  voted  in  an  immediately  pre- 
ceding partisan  primary  or  who  had  a  registered  affiliation  with 
a  qualified  political  party  at  any  time  within  one  year  prior  to 
the  immediately  preceding  primary  election.185  The  Court  observed 
that  there  is  no  "litmus-paper  test  for  separating  those  restrictions 
that  are  valid  from  those  that  are  invidious  under  the  Equal  Pro- 
tection Clause."186  The  rules  are  "not  self -executing,"  the  judg- 
ments that  must  be  made  are  "hard"  ones,  and  the  result  of  the 
process  in  any  specific  case  "may  be  very  difficult  to  predict 
with  great  assurance."187  As  applied  to  two  of  the  appellants,  the 
Court's  holding  in  Storer  closely  followed  the  3 enness  pattern.  The 
Storer  Court  observed  that  it  had  "never  been  suggested  that  the 
Williams-Kramer-Dunn  rule  automatically  invalidates  every  sub- 
stantial restriction  on  the  right  to  vote  or  associate."188  The  Cali- 
fornia statute  was  reasonably  related  to  "the  States'  strong  in- 
terest in  maintaining  the  integrity  of  the  political  process  by 
preventing  interparty  raiding."189  Importantly,  the  Court  also  ob- 
served that  "[o]ther  variables  must  be  considered  where  quali- 
fications for  candidates  rather  than  for  voters  are  at  issue."190 
The  "other  variables"  obviously  comprehend  the  legitimate  state 

,81/c*.  at  438. 

,82/d.   at  442. 

,83415  U.S.   724    (1974). 

164415  U.S.  767  (1974). 

,85415   U.S.  at  726. 

,86/d.  at  730. 

,87/d 

188  Jd.  at  729. 

,89/d.  at  731. 

190  Jd.  at  732   (emphasis  added). 
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interests  delineated  in  Jenness  and  Bullock  v.  Carter ,191  The  Court 
supported  the  reasonableness  of  the  one-year  California  waiting 
period  on  the  authority  of  Rosario  v.  Rockefeller^92  in  which  the 
Court  approved  an  eleven-month  waiting  period  for  voters  who 
wanted  to  change  parties.  The  Court's  reasoning  in  Storer,  as 
applied  to  the  two  appellants,  proceeded  along  Jenness  lines.  How- 
ever, the  Court  held  that  the  one-year  disaffiliation  provision  was 
"not  only  permissible  but  compelling  and  .  .  .  [outweighed]  the 
interest  the  candidate  and  his  supporters  may  have  [had]  in  mak- 
ing a  late  rather  than  an  early  decision  to  seek  independent  ballot 
status."193 

With  respect  to  two  other  appellants,  the  Court  vacated  the 
district  court's  judgment  and  remanded  the  case  for  further  pro- 
ceedings. Both  had  satisfied  the  one-year  disaffiliation  provi- 
sion.194 California  law  required  that  an  independent  candidate 
for  President  file  a  petition  signed  by  five  percent  of  the  total 
number  of  votes  cast  in  the  last  general  election  which,  the  Court 
stated,  "[did]  not  appear  to  be  excessive."'95  However,  the  peti- 
tion signatures  must  have  been  obtained  over  a  twenty-four-day 
period  between  the  primary  and  general  election.  The  Court  was 
concerned  by  the  fact  that  signature  gathering  had  to  await  the 
conclusion  of  the  primary  and  by  the  possibility  that  the  available 
pool  of  possible  signers,  after  eliminating  the  total  primary  vote, 
might  have  constituted  a  substantially  larger  percentage  of  the 
eligible  pool  than  the  five  percent  approved  in  Jenness.'196  The 
"inevitable  question  for  judgment"  on  remand,  therefore,  was 
whether  "a  reasonably  diligent  independent  candidate  [could]  be 
expected  to  satisfy  the  signature  requirements  .  .  .  .",97  The  Court 
observed  that  there  is 

no  sufficient  state  interest  in  conditioning  ballot  position 
for  an  independent  candidate  on  his  forming  a  new  politi- 
cal party  as  long  as  the  State  is  free  to  assure  itself  that 

191405  U.S.  134  (1972).  Bullock  recognized  that  a  State  has  a  "legitimate 
interest  in  regulating  the  number  of  candidates  on  the  ballot  ....  [and 
in]  protect  [ing]  the  integrity  of  its  political  processes  from  frivolous 
or  fraudulent  candidacies."  Id.  at  145. 

192410  U.S.  752  (1973).  But  cf.  Kusper  v.  Pontikes,  414  U.S.  51  (1973) 
(twenty-three  month  waiting  period  to  change  parties  invalidated). 

193415  U.S.  at  736  (emphasis  added).  See  American  Party  v.  White, 
415  U.S.  767  (1974),  in  which  the  Court,  citing  Storer,  stated  that  the 
validity  of  qualifications  for  ballot  position  which  intrude  on  the  right  of 
association  or  discriminate  against  minority  parties  depends  "upon  whether 
they  are  necessary  to  further  compelling  state  interests."  Id.  at  780. 

,94415  U.S.  at  738. 

,95/cL 

196/d.  at  743-44. 

197/d.  at  742. 
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the  candidate  is  a  serious  contender,  truly  independent 

and  with  a  satisfactory  level  of  community  support.198 
Independent  candidates  cannot  be  forced  to  surrender  their  inde- 
pendent status  and  choose  the  "political  party  route  ...  to  appear  on 
the  ballot  in  the  general  election."199 

In  American  Party  v.  White700  the  Court  disapproved  the 
Texas  practice  of  limiting  names  on  absentee  ballots  to  the  two 
major  established  political  parties.201  It  sustained  Texas  laws  re- 
quiring, as  a  condition  of  ballot  access  by  independent  parties,  a 
petition  containing  signatures  equal  to  one  percent  of  the  total 
vote  cast  for  governor  in  the  last  preceding  election.202  The  Court 
believed  that  the  one  percent  support  requirement  fell  "within  the 
outer  boundaries  of  support  the  State  may  require  before  accord- 
ing political  parties  ballot  position"203  and  satisfied  compelling 
state  interests.204 

The  right  to  be  a  candidate  recognized  in  Williams  was  solidi- 
fied by  Jenness,  Storer,  and  American  Party.  The  right  to  be  a 
candidate  extends  to  every  otherwise  qualified  person  who  can 
satisfy  reasonable  state  requirements  relating  to  a  required  quan- 
tum of  voter  support.  The  state  interest  in  limiting  the  ballot  to 
candidates  with  a  "significant  modicum  of  support"205  avoids 
confusion,  deception,  and  frustration  of  the  democratic  process  and 
thereby  serves  compelling  state  interests.  Any  other  restrictions 
on  access  to  the  ballot  by  candidates  demonstrating  a  significant 
modicum  of  support  would  be  subject  to  the  Court's  close  scrutiny 
and  would  be  justified  only  if  they  were  precisely  related  to  their 
purpose  and  served  a  compelling  state  interest. 

C.    Property  Ownership  Restrictions  on  Candidacy 

In  Turner  v.  Fouche206  the  Supreme  Court  held  that  a  Georgia 
freeholder  requirement  for  school  board  membership  denied  equal 
protection  because  "the  challenged  classification  rests  on  grounds 
wholly  irrelevant  to  the  achievement  of  a  valid  state  objective."207 
It  observed  that  there  is  "a  federal  constitutional  right  to  be  con- 

198  Jd.  at  746. 

'"Id. 

200415   U.S.   767    (1974). 

20Ud.  at  795.  Cf.  O'Brien  v.  Skinner,  414  U.S.  524  (1974);  Goosby 
v.  Osser,  409  U.S.  512   (1973). 

202415  U.S.  at  777. 

203Jd.  at  783    (emphasis  added). 

204/cZ.  at  780-81. 

ao5Id.  at  782  n.14,  quoting  from  Jenness  v.  Fortson,  403  U.S.  431, 
442   (1971). 

206396  U.S.  346   (1970). 

207/d.  at  362. 
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sidered  for  public  service  without  the  burden  of  invidiously  dis- 
criminatory disqualifications."208  The  Court  was  unable  to  dis- 
cern any  legitimate  state  interest  in  the  Georgia  freeholder  quali- 
fication for  office  since  eighty-five  percent  of  the  Taliferro  County 
school  budget  was  derived  from  sources  other  than  the  Board's 
levy  on  real  property,  and  because  "lack  of  ownership  of  realty 
[does  not]  establish  a  lack  of  attachment  to  the  community  and 
its  educational  values/'209  Therefore,  the  Court  applied  the  tradi- 
tional test  of  equal  protection  and  invalidated  the  challenged  clas- 
sification as  "wholly  irrelevant  to  the  achievement  of  a  valid  state 
objective."2'0  Since  the  Georgia  freeholder  requirement  did  not 
meet  even  this  test,  the  Court  found  it  unnecessary  to  resolve  the 
dispute  occasioned  by  Georgia's  claim  that  the  compelling  interest 
standard  was  "inapposite"  because  it  applies  to  "exclusions  from 
voting,"  and  not  to  the  right  to  be  a  candidate.2"  The  application 
of  the  traditional  test  in  Turner  has  apparently  confused  some 
courts  which  have  interpreted  Turner  as  precluding  strict  scru- 
tiny of  durational  residency  requirements  for  public  office.212  Such 

208/d. 

709Id.  at  364.  The  Court  declared  that  the  state  "may  not  deny  to  some 
the  privilege  of  holding  public  office  that  it  extends  to  others  on  the  basis 
of  distinctions  that  violate  federal  constitutional  guarantees."  Id.  at  362-63. 

2)0Id.  at  362.  Accord,  Landes  v.  Town  of  North  Hempstead,  20  N.Y.2d 
417,  231   N.E.2d  120,  284   N.Y.S.2d  441    (1967). 

2,1 396  U.S.  at  362. 

212See,  e.g.,  Chimento  v.  Stark,  353  F.  Supp.  1211,  1218  (D.N.H.), 
affd  mem.,  414  U.S.  802  (1974)  (Campbell,  J.,  concurring)  (seven-year 
state  residency  for  governor) ;  Walker  v.  Yucht,  352  F.  Supp.  85,  90 
(D.  Del.  1972)  (three-year  state  residency  for  state  House  of  Representa- 
tives);  Hayes  v.  Gill,  52  Hawaii  251,  259-60,  473  P.2d  872,  879  (1970) 
(three-year  state  residency  for  state  House  of  Representatives) ;  State 
ex  rel.  Gralike  v.  Walsh,  483  S.W.2d  70,  75-76  (Mo.  1972)  (one-year  district 
residency  for  state  senator) ;  DeHond  v.  Nyquist,  65  Misc.  2d  526,  318 
N.Y.S.2d  650  (Sup.  Ct.  1971)  (three-year  city  residency  for  city  board 
of  education).  But  see  Wellford  v.  Battaglia,  343  F.  Supp.  143,  146 
(D.  Del.  1972),  affd,  485  F.2d  1151,  1152  (3d  Cir.  1973)  (five-year  city 
residency  for  mayor) ;  Green  v.  McKeon,  335  F.  Supp.  630,  632  (E.D. 
Mich.  1971),  affd,  468  F.2d  883,  884  (6th  Cir.  1972)  (two-year  city  resi- 
dency and  city  property  ownership  for  city  elective  or  appointive  office) ; 
Thompson  v.  Mellon,  9  Cal.  3d  96,  103,  507  P.2d  628,  633,  107  Cal.  Rptr. 
20,  25  (1973)  (two-year  city  residency  for  city  council) ;  Cowan  v.  City 
of  Aspen,  509  P.2d  1269,  1273  (Colo.  1973)  (three-year  city  residency  for 
municipal  candidates) . 

Durational  residency  requirements  of  one  year  and  of  six  months  have 
been  upheld  on  the  ground  that  they  serve  compelling  state  interests.  See 
Draper  v.  Phelps,  351  F.  Supp.  677,  681  (W.D.  Okla.  1972)  (six-month  district 
residency  for  state  House  of  Representatives) ;  Hadnott  v.  Amos,  320  F. 
Supp.  107,  119,  affd,  401  U.S.  968  (1971)  (dictum)  (one-year  circuit 
residency  for  state  circuit  judge) ;  Cowan  v.  City  of  Aspen,  509  P.2d  1269, 
1273   (Colo.  1973)    (three-year  city  residency  for  municipal  candidates). 
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a  distinction  between  voting  and  candidacy  is  untenable  because, 
as  in  Williams,  it  disregards  the  often  critical  relationship  be- 
tween the  two.  The  distinction,  as  a  conclusive  presumption,  goes 
too  far  in  that  it  precludes  the  careful,  case-by-case  balancing  of 
competing  interests  anticipated  by  the  Court  in  Williams.  It  also 
fails  to  accord  proper  respect  to  the  rights  of  association  implicit 
in  political  candidacy.  Williams  and  Turner  are  easily  reconciled: 
Selection  of  an  appropriate  standard  of  review  for  determining 
the  constitutionality  of  various  restrictions  on  political  candidacy 
should  follow — not  precede — deliberate  judicial  consideration  of 
the  factual  circumstances  and  competing  interests  involved  in  in- 
dividual cases.  There  is  no  need  for  the  Court  to  use  "a  cannon 
to  dispose  of  a  case  that  calls  for  no  more  than  a  popgun."213 

D.    Filing  Fees  as  a  Bar  to  Candidacy 

In  Bullock  v.  Carter7'4  persons  who  sought  to  become  political 
candidates  challenged  Texas  party  primary  filing  fees.  The  Court 
invalidated  the  filing  fees  because  of  their  "patently  exclusionary 
character."215  Examining  the  fees  "in  a  realistic  light  [to  deter- 
mine] the  extent  and  nature  of  their  impact  on  voters ,"216  the 
Court  concluded  that  "the  laws  must  be  'closely  scrutinized' "  be- 
cause "the  Texas  filing  fee  scheme  has  a  real  and  appreciable 
impact  on  the  exercise  of  the  franchise  and  because  this  impact 
is  related  to  the  resources  of  voters  supporting  a  particular  can- 
didate .  .  .  ."217  The  Court  stated  that  it  had 

not  heretofore  attached  such  fundamental  status  to  can- 
didacy as  to  invoke  a  rigorous  standard  of  review.  How- 
ever, the  rights  of  voters  and  the  rights  of  candidates  do 
not  lend  themselves  to  neat  separation  .  .  .  ,218 

213Thorpe  v.  Housing  Authority,  393  U.S.  268,  284  (1969)  (Black,  J., 
concurring) . 

2,4405   U.S.   134    (1972). 

2}5Id.  at  143.  In  counties  with  populations  of  one  million  or  more, 
candidates  for  two-year  terms  could  be  assessed  up  to  ten  percent  of 
their  aggregate  annual  salary,  and  candidates  for  four-year  terms  could 
be  assessed  up  to  fifteen  percent.  In  smaller  counties,  there  were  no  per- 
centage limitations.  A  $6,300  filing  fee — thirty-two  percent  of  the  annual 
salary  of  $19,700 — was  set  for  county  judge  in  Tarrant  County — an  office 
sought  by  one  appellee  in  Bullock.  Filing  fees  in  excess  of  $5,000  were  typical 
for  certain  offices  in  some  counties.  Amounts  not  needed  to  finance  the 
primary  were  refunded  and,  in  some  counties,  refunds  tended  to  run  as 
high  as  fifty  percent  or  more  of  the  assessed  filing  fee.  Id.  at  138. 

2}6Id.  at  143  (emphasis  added). 

217 Id.  at  144. 

2,8/d.  at  142-43. 
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The  opinion  noted  that  a  barrier  to  candidacy  "does  not  of  itself 
compel  close  scrutiny."219 

The  impact  of  the  filing  fees  on  voters  was  considered  "real 
and  appreciable"  because  voters  were  "substantially  limited  in 
their  choice  of  candidates"220  and  was  not  unlike  the  exclusionary 
impact  of  the  poll  tax  in  Harper  v.  Virginia  Board  of  Elections.22' 
The  Bullock  Court  measured  impact  on  the  exercise  of  the  fran- 
chise in  terms  of  candidacy  as  well  as  on  voting.  The  Court  was 
thus  concerned  that  "[m]any  potential  office  seekers  .  .  .  [are] 
precluded  from  seeking  the  nomination  of  their  chosen  party,  no 
matter  how  qualified  they  might  be,  and  no  matter  how  broad 
or  enthusiastic  their  popular  support."222  It  also  observed  that  the 
Texas  system  fell  "with  unequal  weight  on  voters,  as  well  as  can- 
didates, according  to  their  economic  status."223  Thus,  despite  the 
fact  that  the  Texas  filing  fee  system  had  a  limited  rational  basis,224 
the  Court  found  that  Texas  had  failed  to  make  the  "showing  of 
necessity"  necessary  under  the  strict  scrutiny  standard.225 

In  Lubin  v.  Panish226  a  filing  fee  of  $701.60  for  a  place  on 
the  Board  of  Supervisors  of  Los  Angeles  County  was  invalidated 
when  challenged  by  an  indigent  citizen  who  had  sought  nomina- 
tion but  was  unable  to  pay  the  fee.  The  Court  took  notice  of  the 
"shift  in  emphasis"  from  "restricting  the  ballot  to  achieve  voting 
rationality,"  a  concern  of  progressive  thought  in  the  first  half  of 
the  century,  to  the  present  "enlarged  demand  for  an  expansion 
of  political  opportunity."227  Corresponding  to  the  demand  for  in- 
creased political  opportunity  "has  been  a  gradual  enlargement  of 
the  Fourteenth  Amendment's  equal  protection  provision  in  the 
area  of  voting  rights."223  The  Court  recognized  the  state's  legiti- 
mate interest  in  discouraging  "fragmentation  of  voter  choice"  and 
eliminating  frivolous  candidates229  but  held  that  this  interest  must 
be  achieved  "by  a  means  that  does  not  unfairly  or  unnecessarily 
burden  either  a  minority  party's  or  an  individual  candidate's 
equally  important  interest  in  the  continued  availability  of  politi- 
cal opportunity."230  The  Court  considered  the  impact  of  the  filing 

219Jd.  at  143. 
220Id.  at  144. 
221383  U.S.  663    (1966). 
222405   U.S.    at   143. 
223/d.  at  144. 

224Id.   at   147.    Filing   fees    relieve   the    state   treasury    of   the    cost   of 
conducting    primary    elections — a    "legitimate    state    objective." 
225Id. 

226415   U.S.   709    (1974). 
227 Id.  at  713. 
226Id. 

229Id.  at  715. 
230Id.  at  716    (emphasis  added). 
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fees  upon  voters  and  noted  once  again  that  the  "right  of  a  party 
or  an  individual  to  a  place  on  a  ballot  is  entitled  to  protection 
and  is  intertwined  with  the  rights  of  voters."231  Filing  fees  can- 
not be  used  as  the  "sole  means  of  determining  a  candidate's  'seri- 
ousness' "232  since  even  a  moderate  fee  might  prevent  impecunious 
but  serious  candidates  from  seeking  election.233  Although  the  Court 
did  not  discuss  the  standard  of  review  it  applied  in  Lubin,  the 
California  filing  fee  was  found  "not  reasonably  necessary,"  in 
the  absence  of  an  alternative  access  to  the  ballot  for  indigents.234 

More  broadly  construed,  the  filing  fee  cases  suggest  that 
conclusive  presumptions  relating  to  candidate  status  which  penal- 
ize fundamental  rights  or  classify  on  the  basis  of  constitutionally 
suspect  traits  deserve  close  scrutiny.  This  is  especially  true  of 
factors  over  which  a  candidate  has  no  present  control.  The  indi- 
gent office  seekers  in  Bullock  and  Lubin  were  "'unable,  not  sim- 
ply unwilling,  to  pay  assessed  fees.'  "235 

Acceptance  of  the  Bullock  Court's  conclusion  that  not  every 
barrier  to  candidacy  requires  strict  scrutiny  is  not  inconsistent 
with  the  view  that  close  scrutiny  of  restrictions  on  political  can- 
didacy may  often  be  appropriate.  The  Supreme  Court  recently 
observed  that  "[s]tatutes  creating  permanent  irrebuttable  pre- 
sumptions have  long  been  disfavored  under  the  Due  Process 
Clause  .  .  .  ."236  Thus,  the  Court  had  invalidated  a  federal  statute 
that  created  a  conclusive  presumption  that  gifts  made  within 
two  years  prior  to  the  donor's  death  were  made  in  contemplation 
of  death  and  thus  required  the  payment  of  a  higher  tax.237  For 
similar  reasons,  the  Court  struck  down  Illinois'  irrebuttable  statu- 
tory presumption  that  all  unmarried  fathers  are  unqualified  to 
raise  their  children.233  It  is  apparently  unnecessary  that  the  con- 
clusive presumption  be  "permanent"  because  the  Court  invalidated 
a  nonpermanent  conclusive  presumption  of  fault  in  Georgia's  law 
authorizing  the  suspension  without  a  hearing  of  the  driving  li- 
cense of  an  uninsured  motorist  involved  in  an  accident  who  could 
not  post  security  for  the  amount  of  damages  claimed.239    Conclu- 

23  'Id. 

232/d. 

233Id.  at  717. 

234Id.  at  718. 

23sId.  at  717,  quoting  from  Bullock  v.  Carter,  405  U.S.  134,  146  (1972) 
(emphasis  in   original). 

236Vlandis  v.  Kline,  412  U.S.  441,  446   (1973). 

237Heiner   v.    Donnan,   285    U.S.    312    (1932). 

238Stanley  v.   Illinois,  405   U.S.   645    (1972). 

239Bell  v.  Burson,  402  U.S.  535  (1971).  Georgia's  presumption  was 
not  "permanent"  since  the  suspension  was  only  temporary,  the  motorist 
being  entitled  to  the  return  of  his  license  upon  proof  of  lack  of  fault  at 
the  trial. 
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sive  presumptions  barring  candidacy  for  public  office  generally 
appear  neither  reasonable  nor  necessary  as  a  sole  means  of  deter- 
mining a  candidate's  "seriousness"  or  "ability  to  serve." 

VI.    Abstention 

When  claims  of  federally  secured  political  rights  are  prem- 
ised upon  unsettled  questions  of  state  law,  abstention  may  be  ap- 
propriate. In  Harris  County  Commissioners  Court  v.  Moore,240  a 
precinct  consolidation,  intended  to  reduce  population  disparities 
among  precincts,  resulted  in  the  displacement  of  three  Texas  jus- 
tices of  the  peace  and  two  constables.  Acting  pursuant  to  Texas 
statute,241  the  Harris  County  governing  body  had  declared  fhese 
offices  vacant  since  there  were  more  officials  living  in  the  pre- 
cinct than  the  number  of  offices  available  under  state  law.242  The 
displaced  justices  and  constables  brought  suit  in  federal  district 
court  and  a  three-judge  court  was  convened,  which  enjoined  im- 
plementation of  the  redistricting  plan  on  the  ground  that  the 
Texas  statute  providing  for  the  removal  of  the  plaintiffs  was 
unconstitutional  on  its  face.  The  district  court  reasoned  that  a 
statute  which  shortens  the  term  of  an  elected  official  merely 
because  redistricting  places  him  in  a  district  with  others  "invidi- 
ously and  irrationally  discriminates  between  him  and  others  not 
so  affected."243  In  addition,  it  held  that  the  statute  as  applied 
had  discriminated  between  those  who  voted  or  were  entitled  to 
vote  for  the  displaced  officials  and  voters  in  other  precincts  whose 
elected  officials  were  permitted  to  serve  a  full  term.  The  Supreme 
Court  reversed  and  remanded  to  the  district  court  with  directions 
to  abstain.  Abstention  was  considered  appropriate  under  the  doc- 
trine of  Railroad  Commission  v.  Pullman  Co."244  because  the  Texas 
statute  under  which  the  justices  and  constables  were  removed 
from  office  was  in  apparent  conflict  with  article  5,  section  24  of 
the  Texas  Constitution  which  provides  a  mechanism  for  removal 
of  county  officers,  including  justices  and  constables.245    The  case 


24095  S.  Ct.  870    (1975). 

241  Tex.  Rev.  Civ.  Stat.  art.  235iy2(c)    (1971) 


242 After  redistricting,  four  justices  and  three  constables  found  them- 
selves residents  of  a  single  precinct,  which  was  entitled  by  law  to  a 
miximum  of  only  one  constable  and  two  justices  of  the  peace.  95  S.  Ct.  at  873. 

243/d  at  874. 

244312  U.S.  496  (1941).  See  also  Lake  Carriers  Ass'n  v.  MacMullan,  406 
U.S.  498  (1972);  Reetz  v.  Bozanich,  397  U.S.  82  (1970).  Under  the  Pullman 
doctrine,  federal  abstention  is  proper  when  a  federal  claim  is  premised 
on  an  unsettled  question  of  state  law  and  a  state  court  settlement  of  the 
underlying  question  of  state  law  might  obviate  the  need  for  reaching 
the  federal  constitutional  question. 

24595  S.  Ct.  at  876.  It  also  appeared  "far  from  settled  that  under 
state  law  the  appellee  officeholders  must  lose  their  jobs."  Id.  at  877. 
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for  abstention  allegedly  was  further  strengthened  because  "the 
availability  of  the  relief  sought  turn[s]  in  large  part  on  the  same 
unsettled  state  law  questions."246  Justice  Douglas  dissented  on 
the  ground  that  the  Supreme  Court  should  "leave  to  our  district 
judges  the  question  whether  the  local  law  problem  counseled 
abstention."247 

The  application  of  abstention  in  Harris  County  is  consistent 
with  the  long-standing  policy  of  avoiding  unnecessary  decisions 
on  constitutional  questions.248  Abstention,  however,  exacts  a  heavy 
toll.  As  a  practical  matter,  it  often  forecloses  access  to  a  federal 
court  of  original  jurisdiction.  While  it  is  technically  possible  for 
the  federal  plaintiff  to  reserve  his  federal  claims  for  trial  in  the 
federal  district  court,249  factors  of  cost  and  time  heavily  militate 
in  favor  of  waiver  of  the  right  to  return  to  a  federal  court.250  Yet, 
the  availability  of  a  federal  forum  for  the  vindication  of  federal 
claims  may  be  equal  in  importance  to  the  declaratory  role  of  the 
Supreme  Court  in  the  exposition  of  federal  rights.251  Conceivably, 
the  disruptive  effect  of  the  abstention  doctrine  upon  state  policies 
of  justiciability252  may,  in  some  instances,  outweigh  the  value  of 
federal  deference  of  the  state  law  question  to  the  state  courts. 
Thus,  the  Supreme  Court  in  Harris  County  was  forced  into  the 
unusual  posture  of  directing  that  the  district  court  dismiss  the 
complaint  in  order  "to  remove  any  possible  obstacles  to  state  court 
jurisdiction."253  The  unusual  course  adopted  in  Harris  County 
goes  to  form  rather  than  substance  since  the  dismissal  was  with- 
out prejudice  to  the  right  of  the  federal  plaintiffs  to  make  reser- 
vation in  the  state  courts,  similar  to  that  outlined  in  England  v. 
State  Board  of  Medical  Examiners.254  Whether  the  Texas  Supreme 
Court,  faced  with  reservation  following  federal  "dismissal,"  would 

246Id.  at  877. 

247/eZ.  at  879   (Douglas,  J.,  dissenting). 

246See,  e.g.,  Ashwander  v.  TV  A,  297  U.S.  288,  346  (Brandeis,  J.,  con- 
curring) . 

249See  England  v.  Louisiana  State  Bd.  of  Medical  Examiners,  375  U.S. 
411,  421-22  (1964).  The  state  courts  must  be  fully  apprised  of  the  nature 
of  the  federal  challenge  to  the  state  statute.  Government  &  Civic  Employees 
Organizing  Comm.  v.  Windsor,  353   U.S.   364,   366    (1957). 

750See   NAACP   v.   Button,   371    U.S.   415,   427    (1963). 

251 5ee,  e.g.,  Mishkin,  The  Federal  "Question"  in  the  District  Courts, 
53  Colum.  L.  Rev.  157,  170-71   (1953). 

252See,  e.g.,  United  Services  Life  Ins.  Co.  v.  Delaney,  396  S.W.2d  855 
(Tex.  1965).  Cf.  Romero  v.  Coldwell,  455  F.2d  1163,  1167  (5th  Cir.  1972); 
Barrett  v.  Atlantic  Richfield  Co.,  444  F.2d  38,  45-46    (5th  Cir.  1971). 

25395  S.  Ct.  at  878.  Ordinarily  the  "proper  course  in  ordering  Pullman 
abstention  is  to  remand  with  instructions  to  retain  jurisdiction  but  to 
stay  the  federal  suit  pending  determination  of  the  state  law  questions  in 
the  state  court."  Id.  at  878  n.14. 

254375  U.S.  411    (1964). 
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decide  the  federal  question  remains  to  be  seen.  The  precedence  of 
the  right  to  make  an  England  reservation  over  state  doctrines  of 
justiciability  is  clear  under  the  supremacy  clause.255  The  upshot 
is  that  abstention  in  Harris  County  could  promote  more  friction 
between  federal  and  state  courts  than  it  would  avoid. 

State  courts  are  the  final  expositors  of  state  law  under  our 
federal  system  and  the  reluctance  of  federal  courts  to  render  de- 
cisions which  could  be  undermined  by  later  state  court  decisions 
is  understandable.  However,  reluctance  to  reach  difficult  state 
law  questions  should  be  tempered  by  the  fact  that  federal  dis- 
trict judges  are  generally  "versed  in  the  idiosyncrasies  of  .  .  . 
[state]  law."256  In  diversity  cases,  federal  judges  decide  difficult 
questions  of  state  law  regularly,  although  the  federal  diversity 
decisions  are  equally  subject  to  the  possibility  that  a  state  forum 
will  subsequently  decide  that  the  federal  court's  interpretation  of 
state  law  was  erroneous.  Justice  Douglas'  recommendation,  that 
in  matters  of  abstention  the  Supreme  Court  defer  to  federal  dis- 
trict judges  "who  are  from  the  state  whose  local  law  is  at  issue,"257 
would  probably  result  in  an  unfortunate  increase  in  the  incidence 
of  abstention  since  federal  district  judges  in  many  areas  may  be 
even  more  loath  than  the  Supreme  Court  to  reach  federal  consti- 
tutional questions. 

It  is  important  to  keep  the  abstention  doctrine  within  reason- 
able bounds.  There  is  a  danger  that  Harris  County  will  prompt  a 
rash  of  misconceived  abstention  orders  at  the  district  court  level 
which  either  will  not  be  challenged  because  of  the  time  consuming 
and  expensive  appeal  process258  or  will  be  mooted  prior  to  deci- 
sion.259   As   Justice  Douglas   observed,  the  plaintiffs   in  Harris 


255Compare    Henry   v.    Mississippi,   379    U.S.    443    (1965). 

25695  S.  Ct.  at  878  (Douglas,  J.,  dissenting). 

757Id.  at  879    (Douglas,  J.,  dissenting). 

258An  abstention  order  of  a  three-judge  court  is  probably  no  longer 
appealable  directly  to  the  Supreme  Court  under  28  U.S.C.  §  1253  (1970).  See 
Daniel  v.  Waters,  Civil  No.  74-2230  (6th  Cir.,  Apr.  10,  1975).  Cf.  Gonzales 
v.  Automatic  Employees  Credit  Union,  419  U.S.  90,  100  (1974),  noted  in 
8  Ind.  L.  Rev.  595  (1975).  But  cf.  Zwickler  v.  Koota,  389  U.S.  241  (1967); 
Doud  v.  Hodge,  350  U.S.  485  (1956).  It  is  unclear  whether  an  abstention  order 
is  final  within  the  meaning  of  28  U.S.C.  §  1291,  or  whether  it  would  amount 
to  a  denial  of  requested  injunctive  relief  under  28  U.S.C.  §  1291(a).  Cf. 
Gonzales  v.  Automatic  Employees  Credit  Union,  supra,  at  293  n.ll.  The 
only  method  of  review  may  be  under  28  U.S.C.  §  1292(b)  in  the  court  of 
appeals  and  by  certiorari,  either  before  or  after  judgment,  under  28  U.S.C. 
§  1254. 

2S9The  threat  of  mootness  in  political  cases  presents  especially  trouble- 
some problems.  Abstention  exacerbates  the  mootness  problem,  although 
the  issues  may  sometimes  be  reviewed  subsequently  under  the  "capable-of- 
repetition-yet-evading-review"  exception  to  mootness.  See,  e.g.,  Dunn  v.  Blum- 
stein,  405  U.S.  330   (1972). 
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County  "would  necessarily  have  to  be  very  rich  officeholders — 
or  else  be  financed  by  some  foundation — to  be  able  to  pay  the  ex- 
pense of  this  long,  drawn-out  litigation."260  The  heavy  toll  exacted 
by  abstention  in  terms  of  time,  expense,  and  frustration  of  fed- 
eral rights  may  often  outweigh  its  value  in  promoting  a  harmoni- 
ous federalism.  But  the  value  of  abstention  in  avoiding  premature 
federal  questions  cannot  be  gainsaid. 

The  primary  purpose  of  the  federal  courts  should  be  the  vin- 
dication of  federal  rights.  The  difficulty  with  abstention  is  that 
it  may  effectively  foreclose  access  to  a  federal  court  of  original 
jurisdiction.  Although  the  avoidance  of  unnecessary  constitutional 
decisions  embodies  an  important  policy  of  judicial  restraint,  the 
value  of  abstention  in  particular  cases  should  be  carefully  bal- 
anced against  the  need  to  provide  a  federal  forum  of  original  jur- 
isdiction for  the  vindication  of  federal  rights.  Absent  an  expe- 
dited process  for  certification  of  unsettled  state  law  questions  to 
the  state  court  of  last  resort,261  the  doctrine  often  exacts  too  heavy 
a  toll  in  the  timely  vindication  of  federal  rights.262  Abstention  can 
perhaps  be  justified  in  Harris  County  because  the  unresolved  state 
constitutional  question  was  different  in  character  from  plaintiffs' 
federal  equal  protection  claim.  When  the  unresolved  state  consti- 
tutional claim  and  the  asserted  federal  claim  are  based  on  similar 
provisions  in  the  state  and  federal  constitution,  abstention  would 
be  highly  inappropriate.  Closing  the  door  to  federal  courts  solely 
to  provide  an  "opportunity  for  the  state  courts  to  dispose  of  the 
problem  either  under  the  .  .  .  [state]  Constitution  or  the  U.S.  Con- 
stitution," as  Chief  Justice  Burger  suggested  several  years  ago,263 
would  negate  federal  jurisdiction  over  federal  constitutional  claims 
against  state  officers  and  would  violate  the  Congressional  pur- 
poses in  bestowing  federal  question  jurisdiction  upon  the  federal 
courts.264 

VII.    Political  Party  Governance  and 
the  Nomination  Process 

Courts  traditionally  have  regarded  political  parties  as  pri- 
vate voluntary  organizations  which,   absent  exceptional  circum- 

26095   S.   Ct.  at  878    (Douglas,  J.,  dissenting). 

76}See,  e.g.,  Fla.  Stat.  Ann.  §25.031  (1961).  See  also  Lillich  &  Mundy, 
Federal  Court  Certification  of  Doubtful  State  Law  Questions,  18  U.C.L.A. 
L.  Rev.  888  (1971). 

262See,  e.g.,  Home  Tel.  &  Tel.  Co.  v.  City  of  Los  Angeles,  227  U.S.  278 
(1913).  Cf.  Wisconsin  v.  Constantineau,  400  U.S.  433    (1971). 

263Wisconsin  v.  Constantineau,  400  U.S.  433,  440  (1971)  (Burger,  C.J., 
dissenting). 

2b4See  42  U.S.C  §  1983  (1970)  and  its  jurisdictional  counterparts,  28 
U.S.C  §§  1331,  1343.  See  also  Zwickler  v.  Koota,  389  U.S.  241,  248   (1967) ; 
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stances,265  are  free  to  operate  under  their  own  rules  without  judi- 
cial interference  or  supervision.266  During  the  past  decade,  re- 
form efforts  to  "democratize''  American  political  parties267  have 
spawned  claims  that  party  governance  constitutes  state  action  and 
that  political  parties  are  accountable  under  the  due  process  and 
equal  protection  clauses  of  the  fourteenth  amendment.268  The  Su- 
preme Court  has  not  yet  had  occasion  for  plenary  review  of  "these 
novel  and  important  questions."269  But,  in  Cousins  v.  Wigoda,'170 
the  Court  held  that  the  rules  of  a  national  political  party  must 
be  accorded  primacy  over  state  law  in  the  determination  of  the 
qualifications  and  eligibility  of  delegates  to  the  party's  national 
convention. 

The  Cousins  delegates  successfully  argued  before  the  Na- 
tional Democratic  Party  Credentials  Committee  that  the  seating 
of  the  Wigoda  delegates  elected  in  the  1972  Illinois  primary  was 
violative  of  party  guidelines.271    Two  days  before  the  convention 

Harman  v.  Forssenius,  380  U.S.  528  (1965) ;  Baggett  v.  Bullitt,  377  U.S. 
360  (1964). 

265The  "White  Primary"  cases,  supra  note  84,  are  the  major  exception. 
Another  exception  is  Gray  v.  Sanders,  372  U.S.  368  (1963),  in  which  the 
Court  invalidated  the  Georgia  county  unit  system  of  counting  votes  in 
primary  elections  under  the  one-person/one-vote  principle. 

266See,  e.g.,  Irish  v.  Democratic-Farmer-Labor  Party,  399  F.2d  119  (8th 
Cir.  1968) ;  Lynch  v.  Torquato,  343  F.2d  370  (3d  Cir.  1965) ;  Smith  v.  State 
Executive  Comm.  of  Democratic  Party,  288  F.  Supp.  371   (N.D.  Ga.  1968). 

267 See,  e.g.,  1968  Democratic  Proceedings  #269.  This  mandate  called 
for  all  Democratic  voters  to  have  "a  full  and  timely  opportunity  to  partici- 
pate" in  1972,  urged  the  abandonment  of  the  unit  rule,  and  declared  that 
delegates  should  be  selected  within  the  calendar  year  of  the  1972  national 
convention.  See  also  Comm'n  on  Party  Structure  and  Delegate  Selec- 
tion, Mandate  for  Reform  (1970) ;  Official  Call  for  the  1972  Democratic 
National  Convention  (1971).  The  McGovern  Commission's  Mandate  for 
Reform  (1970)  established  the  controversial  guidelines  under  which  the 
Illinois  and  California  delegations  to  the  1972  Convention  were  challenged. 
See  Cousins  v.  Wigoda,  95  S.  Ct.  541  (1975) ;  Brown  v.  O'Brien,  409  U.S.  1 
(1972)  (per  curiam).  For  comments  on  the  development  of  the  1972  guide- 
lines, see  Schmidt  &  Whalen,  Credentials  Contests  and  the  1968 — and  1972 — 
DemocroMc  National  Conventions,  82  Harv.  L.  Rev.  1438  (1969)  ;  Segal, 
Delegate  Selection  Standards:  The  Democratic  Party's  Experience,  38  Geo. 
Wash.  L.  Rev.  873   (1970). 

268See,  e.g.,  O'Brien  v.  Brown,  409  U.S.  1  (1972)  ;  Bode  v.  National 
Democratic  Party,  452  F.2d  1302  (D.C.  Cir.  1971),  cert,  denied,  404  U.S. 
1019  (1972)  ;  Georgia  v.  National  Democratic  Party,  447  F.2d  1271  (D.C.  Cir. 
1971);  Irish  v.  Democratic-Farmer-Labor  Party,  399  F.2d  119  (8th  Cir. 
1968)  ;  Lynch  v.  Torquato,  343  F.2d  370  (3d  Cir.  1965) ;  Smith  v.  State 
Executive  Comm.  of  Democratic  Party,  288  F.  Supp.  371   (N.D.  Ga.  1968). 

2690'Brien  v.  Brown,  409  U.S.  1,  3  (1972). 

27095  S.  Ct.  541  (1975). 

271  The  Credentials  Committee  sustained  the  findings  and  report  of  a 
hearing   officer   that   the   Wigoda   delegates   had   been    chosen    in   violation 
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the  Wigoda  delegates  obtained  an  injunction  from  the  Illinois 
Circuit  Court  enjoining  the  Cousins  group  from  acting  as  dele- 
gates at  the  convention.  The  Cousins  delegates  took  their  seats 
and  participated  fully  as  delegates  throughout  the  convention.272 
The  Illinois  Appellate  Court  affirmed  the  circuit  court's  injunc- 
tion and  held  that  the  "right  to  sit  as  a  delegate  representing 
Illinois  at  the  national  nominating  convention  is  governed  exclu- 
sively by  the  Illinois  Election  Code,"  and  that  the  "interest  of 
the  State  in  protecting  the  effective  right  to  participate  in  pri- 
maries is  superior  to  whatever  other  interests  the  party  itself 
might  wish  to  protect."273  In  consequence,  proceedings  to  adjudge 
the  Cousins  delegates  in  criminal  contempt  were  brought  in  the 
Illinois  Circuit  Court  pending  review  by  the  United  States  Su- 
preme Court  of  the  validity  of  the  injunction.  Only  the  presence 
of  collateral  legal  consequences — in  this  case,  criminal  contempt — 
avoided  dismissal  of  the  petition  for  certiorari  on  the  ground  of 
mootness.274 

In  June  and  July  of  1972  the  District  Court  for  the  District 
of  Columbia  and  the  Court  of  Appeals  for  the  District  of  Columbia 
twice  considered  an  action  brought  by  one  of  the  Wigoda  delegates 
challenging  the  constitutionality  of  the  party  guidelines.275  The 
Cousins  delegates  intervened,  and  the  party  counterclaimed  for 
an  injunction  enjoining  the  Wigoda  delegates  from  proceeding 
with  the  state  court  action.  The  case,  although  initially  dismissed 
because  the  Credentials  Committee  had  not  yet  decided  the  Cousins 
challenge,  proceeded  after  the  Credentials  Committee  had  adopted 
the  hearing  officer's  findings  and  report.276   The  court  of  appeals 

of  Guidelines  A-l  (minority  group  participation),  A-2  (women  and  youth 
participation),  A-5  (existence  of  party  rules),  C-l  (adequate  public  notice 
of  party  affairs),  C-4  (timing  of  delegate  selection),  and  C-6  (slate-making). 
Id.  at  543  n.l. 

272Generally  an  injunction  must  be  obeyed,  even  if  there  is  a  question 
of  its  validity,  until  it  is  challenged  and  overturned  in  court.  See,  e.g., 
Walker  v.  City  of  Birmingham,  388  U.S.  307  (1967).  Disobedience  of  the 
Illinois  injunction  in  Cousins  was  excusable  because  the  acts  of  the  Cousins 
delegates  fell  within  the  exception  to  the  Walker  rule:  "This  case  would 
arise  in  quite  a  different  constitutional  posture  if  the  petitioners,  before 
disobeying  the  injunction,  had  challenged  it  in  the  Alabama  courts,  and 
had  been  met  with  delay  or  frustration  of  their  constitutional  claims."  Id.  at 
318. 

273Wigoda  v.  Cousins,  14  111.  App.  3d  460,  472-77,  302  N.E.2d  614, 
626-29    (1973),  appeal  denied  without  opinion,  111.  Sup.  Ct.,  Nov.  29,  1973. 

274See,  e.g.,  Keane  v.  National  Democratic  Party,  469  F.2d  563  (D.C. 
Cir.  1972),  stay  granted  sub  nom.,  O'Brien  v.  Brown,  409  U.S.  1,  cert, 
granted  and  judgment  vacated  and  remanded  for  a  determination  of  moot- 
ness, 409  U.S.  816,  dismissed  as  moot,  475  F.2d  1287    (1973). 

*75Id. 

27695  S.  Ct.  at  546. 
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affirmed  the  dismissal  of  the  complaint  but  granted  the  counter- 
claim and  directed  the  entry  of  an  order  enjoining  the  Wigoda 
delegates  from  proceeding  with  the  Illinois  suit.277  The  Supreme 
Court  at  a  Special  Term  on  July  7  stayed  the  judgment  of  the 
court  of  appeals273  and,  on  October  10,  granted  certiorari,  vacated 
the  judgment,  and  remanded  for  a  determination  of  mootness.279 

The  Cousins  delegates  contended  that  the  Illinois  Circuit 
Court  was  without  jurisdiction  to  enter  its  July  8  injunction,  not- 
withstanding the  Supreme  Court's  July  7  stay  of  the  court  of 
appeals'  judgment.  Their  argument  was  based  on  the  Court's  ref- 
erence, in  its  per  curiam  opinion  supporting  the  stay,  to  "the  large 
public  interest  in  allowing  the  political  processes  to  function  free 
from  judicial  supervision."280  The  Supreme  Court,  however,  found 
the  argument  to  be  without  merit  and  agreed  with  the  Illinois 
Appellate  Court  that  the  stay  order  "completely  froze  the  order 
of  the  Court  of  Appeals,  including  the  injunction  order  directed 
to  the  Circuit  Court  of  Illinois,  thereby  allowing  the  Circuit  Court 
to  proceed."261 

In  considering  whether  the  "State's  legitimate  interest  in  the 
protection  of  votes  cast  at  the  primary"282  justified  the  injunc- 
tion, the  Court  observed  that,  though  legitimate,  the  "  'subordinat- 
ing interest  of  the  state  must  be  compelling'  to  justify  the  injunc- 
tion's abridgment  of  the  exercise  by  petitioners  and  the  National 
Democratic  Party  of  their  constitutionally  protected  rights  of  as- 
sociation."283 Having  found  the  compelling  interest  standard  ap- 
plicable, the  Court  concluded  that  "Illinois'  interest  in  protecting 
the  integrity  of  its  electoral  process  cannot  be  deemed  compelling 
in  the  context  of  the  selection  of  delegates  to  the  National  Party 
Convention."284    Thus,  the  Court  reiterated  the  belief  that  "  'the 

277Keane  v.  National  Democratic  Party,  469  F.2d  563,  573-75  (D.C.  Cir. 
1972). 

27aO'Brien  v.  Brown,  409  U.S.  1   (1973)    (per  curiam). 

279Keane  v.   National   Democratic   Party,  409   U.S.   816    (1972). 

2800'Brien  v.  Brown,  409  U.S.  1,  5   (1972). 

26,Cousins  v.  Wigoda,  95  S.  Ct.  541,  547  (1975),  quoting  from  Wigoda 
v.  Cousins,  14  111.  App.  3d  460,  302  N.E.2d  614  (1973).  The  Cousins  dele- 
gates also  argued  that  the  District  of  Columbia  Circuit  Court  of  Appeals' 
injunction  "did  not  alter  the  binding  collateral  estoppel  and  res  judicata 
effect  of  that  [court  of  appeals]  judgment  so  as  to  permit  collateral 
attack  in  the  Illinois  state  courts."  Id.  The  failure  to  plead  and  prove  the 
collateral  estoppel  defense  in  the  Illinois  Circuit  Court  as  required  by  Illi- 
nois law  was  an  adequate  state  ground  foreclosing  Supreme  Court  review. 
See,  e.g.,  Louisville  &  N.R.R.  v.  Woodford,  234  U.S.  46  (1914). 

28295  S.  Ct.  at  548. 

2S3Id,  quoting  from  NAACP  v.  Alabama,  357  U.S.  449,  463    (1958). 

23495  S.  Ct.  at  549. 
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convention  itself  [was]  the  proper  forum  for  determining  intra- 
party  disputes  as  to  which  delegates  [should]  be  seated/  "285 

Cousins  was  premised  in  part  on  the  "constitutionally  pro- 
tected right  of  association"  of  the  National  Democratic  Party  and 
its  adherents.286  The  decisive  rationale  of  the  holding  was  the 
"pervasive  national  interest  in  the  selection  of  candidates  for  na- 
tional office."287  This  national  interest  was  deemed  "greater  than 
any  interest  of  an  individual  state."288  The  Court  recognized  that 
if  each  of  the  fifty  states  could  establish  the  qualifications  of  its 
delegates  to  the  various  party  conventions  without  regard  to  party 
policy,  the  result  "could  seriously  undercut  or  indeed  destroy  the 
effectiveness  of  the  National  Party  Convention,  ...  a  process 
which  usually  involves  coalitions  cutting  across  state  lines."289 
The  Court  referred  to  the  admonition  of  Mr.  Justice  Pitney  in 
Neivberry  v.  United  States790  as  to  the  paramount  necessity  for 
effective  performance  of  the  Convention's  task:  "As  a  practical 
matter,  the  ultimate  choice  of  the  mass  of  voters  is  predetermined 
when  the  nominations  have  been  made."291 

In  concluding  that  the  convention  was  the  proper  forum  to 
determine  intraparty  disputes  like  the  Cousins-Wigoda  contro- 
versy, the  Court  was  careful  to  note  that  Cousins  was  not  a  case 
"presenting  claims  that  the  Party's  delegate  selection  procedures 
are  not  exercised  within  the  confines  of  the  constitution."292  Does 
this  reasonably  imply  that  the  courts — not  the  convention — may 
be  the  appropriate  forum  for  testing  whether  party  delegate  selec- 
tion procedures  are  constitutional?  The  Court's  quotation  of  Jus- 
tice Pitney  in  Newberry  certainly  provides  some  support  for  a 
later  holding  that  delegate  selection  constitutes  governmental  ac- 
tion because  it  is  an  "integral  part"  of  the  election  process.293  The 
concurring  justices294  in  Cousins  would  have  rested  the  result  "un- 
equivocably  on  the  freedom  to  assemble  and  associate  .  .  .  and 
[would  not  have  discussed  or  hinted]  at  resolution  of  issues  neither 
presented  here  nor  previously  resolved  .  .  .  ,"295  They  criticized 
the  Court  for  "unnecessarily  broad  language"  and  for  turning 


285M,  quoting  from  O'Brien  v.  Brown,  409  U.S.  1,  4    (1972). 

28695  S.  Ct.  at  547. 

287/d  at  549. 

288/d. 

289Jd. 

290256  U.S.  232    (1921). 

291/d.  at  286  (Pitney,  J.,  concurring  in  part  and  dissenting  in  part). 

29295  S.  Ct.  at  549. 

293Id.  at  548-49. 

294Id.  at  549    (Burger,  C.J.,  Stewart  &  Rehnquist,  JJ.,  concurring). 

295Id.  at  552.  The  reference  was  to  note  4  in  the  opinion  in  which 
the  Court  listed  three  questions  "not  before  us  in  this  case,  and  [upon 
which  the  Court]  .  .  .  intimat[ed]  no  views  upon  the  merits."  Id.  at  545-46. 
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"virtually  on  its  head"  the  Court's  opinion  in  O'Brien.296  The 
concurring  justices  also  criticized  the  Court  for  denigrating  the 
residual  authority  of  the  states  in  the  selection  of  presidential 
and  vice-presidential  candidates.297 

Justice  Powell  agreed  that  the  national  convention  could  seat 
whomever  it  pleased  as  delegates  at  large  but  dissented  on  the 
ground  that  Illinois  has  "a  legitimate  interest  in  protecting  its 
citizens  from  being  represented  by  delegates  who  have  been  re- 
jected by  these  citizens  in  a  democratic  election."298 

Cousins  has  federalized  the  law  of  delegate  selection  to  na- 
tional conventions  on  the  basis  of  the  "pervasive  national  inter- 
est" in  the  selection  of  presidential  and  vice-presidential  candi- 
dates. Under  the  majority  view,  rules  of  national  political  par- 
ties are  entitled  to  presumptive  validity  when  they  conflict  with 
state  laws.  The  decision  should  be  welcomed  by  those  who  favor 
the  growth  of  strong,  national  political  parties.  The  substantial 
interest  in  the  primacy  of  national  rather  than  state  authority  in 
the  governance  of  national  political  parties  can  be  justified  for 
many  of  the  same  reasons  supporting  the  primacy  of  national 
interests  under  the  commerce  clause.299 

Justice  Pitney's  opinion  in  Newberry  v.  United  States300  de- 
serves careful  consideration  because  of  its  apparent  consistency 
with  the  views  of  the  present  majority.301  The  Federal  Corrupt 
Practices  Act,302  which  regulated  candidate  expenses  in  primary 
elections  for  senator  and  representative,  was  invalidated  in  New- 
berry as  beyond  the  power  of  Congress  under  article  I,  section  4 
of  the  Constitution.303  Justice  Pitney,  concurring  on  other  grounds, 


29bId.  at  550. 
797Id.  at  552. 

295Id.  (Powell,  J.,  concurring  in  part  and  dissenting  in  part)  (emphasis 
in  original). 

299See,  e.g.,  Heart  of  Atlanta  Motel,  Inc.  v.  United  States,  379  U.S. 
241  (1964);  Wickard  v.  Filburn,  317  U.S.  Ill  (1942);  NLRB  v.  Jones 
&  Laughlin  Steel  Corp.,  301  U.S.  1  (1937);  Gibbons  v.  Ogden,  22  U.S. 
(9  Wheat.)   1    (1824). 

300256  U.S.  232,  275  (1921)  (Pitney,  J.,  concurring  in  part  and  dis- 
senting in  part). 

30 'Two  separate  references  were  made  to  Justice  Pitney's  opinion  in 
the  majority  opinion  in  Cousins  and  one  in  the  concurring  opinion.  See 
Cousins  v.  Wigoda,  95  S.  Ct.  541,  546  n.4,  549  (1975).  Compare  id.  at  551 
(Rehnquist,  J.,  concurring). 

302Act  of  June  25,  1910,  ch.  392,  36  Stat.  822,  as  amended,  Act  of  Aug. 
8,  1911,  ch.  33,  37  Stat.  25. 

303U.S.  Const,  art.   1,  §  4  provides: 

The  Times,  Places  and  Manner  of  holding  Elections  for  Senators 
and  Representatives,  shall  be  prescribed  in  each  State  by  the  Legis- 
lature thereof;   but  the  Congress  may  at  any  time  by  Law  make 
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strongly  affirmed  the  power  of  Congress  under  article  I,  section  4 
with  a  broad  construction  of  the  section304  and  an  argument  that 
the  "authority  of  Congress  to  regulate  the  primary  elections  and 
nominating  conventions  arises,  of  necessity,  not  from  any  indefi- 
nite or  implied  grant  of  power,  but  from  one  clearly  expressed 
in  the  Constitution  itself  .  .  .  ."305  The  difficulty  with  using  Jus- 
tice Pitney's  opinion  in  Newberry  to  support  the  Court's  "perva- 
sive national  interest"  argument  in  Cousins  was  suggested  by 
Justice  Rehnquist:  "Newberry,  .  .  .  without  more,  does  not  es- 
tablish ...  a  'national  interest'  which  standing  alone,  apart  from 
valid  congressional  legislation  or  constitutional  provision  would 
override  state  regulation  in  this  situation."306  The  absence  of 
valid  congressional  legislation  or  constitutional  provision,  how- 
ever, does  not  preclude  the  applicability  of  federal  common  law.307 
The  "pervasive  national  interest"  argument  is  not  "unnecessarily 
broad  and  vague"  if  it  premises  a  holding  based  on  federal 
common  law.308 

The  desirability  for  the  primacy  of  national  party  rules  per- 
taining to  delegate  selection  to  national  political  conventions  is 
as  apparent  as  the  need  for  uniform  federal  rules  governing  the 
commercial  paper  of  the  United  States.309  In  Clearfield  Trust  v. 
United  States*™  the  primacy  of  state  law  would  have  led  to  ex- 

or   alter   such    Regulations,    except   as   to    the    Places    of    Choosing 

Senators. 
The  present  Court  has  adopted  a  much  more  expanded  view  of  the  scope 
of  federal  authority  over  national  elections  than  when  Newberry  was 
decided.  See,  e.g.,  Oregon  v.  Mitchell,  400  U.S.  112  (1970),  in  which  Justice 
Black  declared:  "Acting  under  its  broad  authority  to  create  and  maintain 
a  national  government,  Congress  unquestionably  has  power  to  regulate 
federal  elections."  Id.  at  134. 

304256  U.S.  at  279-80. 

305Id.  at  286.  The  clearly  expressed  grant  of  power  referred  to  by 
Justice  Pitney  was  the  necessary  and  proper  clause  of  article  I,  section 
8  of  the  Constitution. 

30695  S.  Ct.  at  551   (Rehnquist,  J.,  concurring)    (emphasis  added). 

307Federal  common  law  refers  generally  to  "federal  rules  of  decision 
where  the  authority  for  r.  federal  rule  is  not  explicitly  or  clearly  found  in 
statutory  or  constitutional  command."  H.M.  Hart  &  H.  Wechsler,  The 
Federal  Courts  and  the  Federal  System  770  (rev.  ed.  1973).  On  the 
general  problems  of  federal  common  law  and  the  relevant  scholarly  literature, 
see  id.  at  756-832. 

30*Id.  at  756-832. 

309See  Clearfield  Trust  Co.  v.  United  States,  318  U.S.  363   (1943). 

3,0318  U.S.  363  (1943).  Compare  Illinois  v.  City  of  Milwaukee,  406 
U.S.  91  (1972)  (federal  common  law  of  air  or  water  in  their  ambient 
or  interstate  aspects) ;  Bivens  v.  Six  Unknown  Named  Agents,  402  U.S.  388 
(1971)  (federal  right  to  damages  implied  from  violation  of  fourth  amend- 
ment) ;  Petty  v.  Tennessee-Missouri  Bridge  Comm'n,  359  U.S.  275  (1959)  (fed- 
eral common  law  governs  construction  of  interstate  compact) ;  Textile  Workers 
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ceptional  uncertainty  and  diverse  results  in  commercial  transac- 
tions in  situations  in  which  the  "desirability  of  a  uniform  rule 
is  plain."3'1  In  Cousins,  as  in  Clearfield  Trust,  the  "choice  of  a 
federal  rule  designed  to  protect  a  federal  right  .  .  .  stands  as  a 
convenient  source  of  reference  for  fashioning  federal  rules  ap- 
plicable to  these  federal  questions."3'2  While  there  is  no  justifica- 
tion for  the  application  of  federal  law  to  litigation  purely  between 
private  parties  concerning  transactions  "essentially  of  local  con- 
cern,"313 it  is  apparent,  as  the  majority  reasoned  in  Cousins,  that 
the  selection  of  presidential  and  vice-presidential  candidates  by 
national  political  parties  is  a  transaction  essentially  of  national 
concern. 

Congress  has  acted  through  valid  legislation  to  protect  the 
strong  federal  interest  in  presidential  elections.314  The  Court  could 
infer  from  the  various  federal  voting  rights  acts  a  federal  policy 
of  protecting  presidential  elections  and  requiring  that  they  be 
conducted  in  a  democratic  manner.  In  Cousins  the  Court  made 
federal  law  interstitially,  that  is,  it  filled  in  one  of  the  important 
gaps  created  by  the  absence  of  comprehensive  federal  legisla- 
tion regulating  the  conducting  of  presidential  nominations  and 
elections.  As  Justice  Jackson  once  stated: 

The  federal  courts  have  no  general  common  law  ....  But 
this  is  not  to  say  that  wherever  we  have  occasion  to  de- 
cide a  federal  question  which  cannot  be  answered  from 
federal  statutes  alone  we  may  not  resort  to  all  the  source 
materials  of  the  common  law,  or  that  when  we  have 
fashioned  an  answer  it  does  not  become  a  part  of  the 
federal  non-statutory  or  common  law.315 
The  source  of  the  federal  law  is  found  in  the  Federal  Constitu- 
tion, statutes,  or  common  law  and  is  implemented  and  conditioned 
by  them.316 

The  difficulty  with  interpreting  Cousins  as  interstitial  fed- 
eral common  law  emanating  from  federal  voting  rights  statutes 
is  that  the  federal  statutes  have  been  addressed  to  presidential 
elections  and  not  the  convention-nominating  process.    In  this  re- 


Union  v.  Lincoln  Mills,  353  U.S.  448  (1957)  (federal  common  law  of  labor 
contracts  must  be  fashioned  from  the  policies  of  national  labor  laws). 

3n318  U.S.  at  367. 

312Jd. 

3,3Bank  of  America  Nat'l  Trust  &  Sav.  Ass'n  v.  Parnell,  352  U.S.  29, 
35    (1956). 

3}4See  Voting  Rights  Act  of  1965,  42  U.S.C.  §§1973  et  seq.  (1970). 
See  also  Oregon  v.  Mitchell,  400  U.S.  112  (1970) ;  South  Carolina  v.  Kat- 
zenbach,  383  U.S.  301    (1966). 

3,5D'Oench,  Duhme  &  Co.  v.  FDIC,  315  U.S.  447,  469  (1942)  (Jackson, 
J.,  concurring). 

3,6/<Z.  at  472. 
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spect,  Justice  Pitney's  opinion  in  Newberry  may  provide  the  miss- 
ing link.317  However,  even  if  the  primacy  of  the  rules  of  national 
political  parties  cannot  be  inferred  interstitially  from  federal  vot- 
ing rights  legislation  regulating  presidential  elections,  the  primacy 
of  national  party  rules  may  be  inferred  from  the  fact  that  na- 
tional elections  are  primarily  a  matter  of  national  concern  and 
that  the  "States  themselves  have  no  constitutionally  mandated  role 
in  the  great  task  of  the  selection  of  presidential  and  vice-presi- 
dential candidates."318 

The  sensitive  and  highly  important  questions  concerning  the 
reach  of  the  due  process  clause  in  intraparty  disputes  make  the 
applicability  of  federal  common  law  by  the  courts  particularly 
appropriate.  The  Court  is  uniquely  well-suited  to  define  a  limited 
federal  common  law  applicable  to  the  nomination  of  presidential 
candidates.  Moreover,  the  Court  is  in  a  much  better  position  than 
Congress  to  balance  the  concept  of  fairness  implicit  in  the  due 
process  clauses  of  the  fifth  and  fourteenth  amendments  against 
equally  sensitive  first  amendment  rights  of  speech  and  association. 
As  the  guarantor  of  first  amendment  rights  under  our  system, 
the  Court  would  not  face  the  formidable  inhibitions  to  congres- 
sional regulation  under  the  first  amendment.319  Policies  of  judi- 
cial restraint  developed  to  accommodate  interests  of  state  govern- 
ments320 or  coordinate  federal  branches321  would  be  correspond- 
ingly appropriate  in  fashioning  a  common  law  appropriate  to 
party  governance  as  it  relates  to  the  nomination  process. 

Respect  for  delicate  first  amendment  rights  of  association 
and  free  speech  demand  that  rules  of  private  political  associa- 
tions be  accorded  the  presumptive  validity  courts  give  acts  of  Con- 
gress322 or  state  legislatures.323  Courts  have  wisely  refrained  from 
straight- jacketing  political  parties  with  one-person/one- vote324  or 

3175ee  text  accompanying  note  291  supra. 

31895  S.  Ct.  at  549.  But  see  id.  at  551-52   (Rehnquist,  J.,  concurring). 

319<See,  e.g.,  American  Communications  Ass'n  v.  Douds,  339  U.S.  382, 
407    (1950). 

320See,  e.g.,  Younger  v.  Harris,  401   U.S.  37    (1971). 

321See,  e.g.,  United  Public  Workers  v.  Mitchell,  330  U.S.  75   (1947). 

322See,  e.g.,  Fleming  v.  Nestor,  363  U.S.  603   (1960). 

323See,  e.g.,  Dandridge  v.  Williams,  397  U.S.  471    (1970). 

324See,  e.g.,  Georgia  v.  National  Democratic  Party,  447  F.2d  1271 
(D.C.  Cir.  1971) ;  Irish  v.  Democratic-Farmer-Labor  Party,  399  F.2d  119 
(8th  Cir.  1968).  In  Gray  v.  Sanders,  372  U.S.  368,  378  n.10  (1973),  the 
Court  expressly  declined  to  reach  the  question  of  whether  its  decision  applied 
to  nomination  by  convention.  But  the  Court  has  been  reluctant  to  extend 
the  one-person/one-vote  requirement  beyond  popular  elections.  See,  e.g., 
Sailors  v.  Board  of  Educ,  387  U.S.  105,  109-10  (1967).  Cf.  Fortson  v. 
Morris,  385  U.S.  231   (1966). 
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one-party-member/one-vote  formulae.325  The  fact  that  it  is  im- 
possible to  decide  rationally  whether  it  would  be  fairer  to  dis- 
tribute delegates  according  to  population  or  party  membership  is 
evidence  that  the  difference  is  not  one  of  constitutional  dimensions. 

National  political  parties  serve  a  quasi-governmental  func- 
tion. Political  parties  are  not  deprived  of  their  quasi-public  char- 
acter simply  because  they  are  private  associations.326  The  pre- 
dominant character  and  purpose  of  political  parties,  like  that  of  a 
park  in  Evans  v.  Newton,377  is  public.  The  broad  reach  of  state 
action  under  the  fourteenth  amendment328  should  be  sufficient  to 
reach  political  parties,  although  it  would  appear  that  national  po- 
litical parties  would  more  appropriately  fall  within  the  purview 
of  the  due  process  clause  of  the  fifth  rather  than  the  fourteenth 
amendment.329 

Despite  the  federal  common  law  approach  of  the  Court  in 
Coitsins,  significant  obstacles  frustrate  the  creation  of  federal 
common  law  applicable  to  political  party  governance  and  the  nomi- 
nation process.  Lack  of  ripeness330  will  preclude  federal  review 
in  political  cases  until  there  is  adequate  time  to  permit  the  re- 
flection necessary  for  deliberate  judicial  decision-making,  and 
mootness  will  require  dismissal.331  Furthermore,  two  aspects  of 
the  political  question  doctrine332  often  will  counsel  against  judicial 
intervention:  the  lack  of  judicially  discoverable  and  manageable 
standards,  and  the  impossibility  of  deciding  a  question  without  an 
initial  nonjudicial,  discretionary  policy  determination.  Lack  of 
justiciability,  therefore,  will  preclude  federal  determination  of 
many  claims  and  will  shield  federal  courts  from  becoming  embroiled 
in  intraparty  squabbles.  Most  intraparty  disputes  are  best  left  to 
the  decision  of  the  people  on  election  day.  An  appropriate  time 
frame  for  judicial  resolution  of  a  problem  is  essential  since  court 

325Bode  v.  National  Democratic  Party,  452  F.2d  1302  (D.C.  Cir.  1971) ; 
Lynch  v.  Torquato,  343  F.2d  370  (3d  Cir.  1965). 

326Compare  Amalgamated  Food  Employees  Union  v.  Logan  Valley  Plaza, 
Inc.,  391  U.S.  308  (1968);  Marsh  v.  Alabama,  326  U.S.  501  (1946);  Civil 
Rights  Cases,  109  U.S.  3,  41  (1883)  (Harlan,  J.,  dissenting).  But  cf.  Moose 
Lodge  No.  107  v.  Irvis,  407  U.S.  163  (1972). 

327382  U.S.  296   (1966). 

326See,  e.g.,  Reitman  v.  Mulkey,  387  U.S.  369  (1967) ;  Burton  v.  Wilming- 
ton Parking  Authority,  365  U.S.  715  (1961);  Shelley  v  Kraemer,  334  U.S.  1 
(1948). 

329See,  e.g.,  Boiling  v.  Sharpe,  347  U.S.  497  (1964) ;  Schneider  v.  Rusk, 
377  U.S.  163  (1964). 

330See,  e.g.,  Poe  v.  Ullman,  367  U.S.  497  (1961)  (challenge  to  unenforced 
birth  control  statute  held  nonjusticiable). 

33 'This  was  the  situation  in  Keane  v.  National  Democratic  Party,  469 
F.2d  563  (D.C.  Cir.  1972).  See  text  accompanying  notes  275-79  supra. 

337See  Baker  v.  Carr,  369  U.S.  186,  217   (1962). 
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involvement  in  convention-eve  delegate  disputes  would  appear  un- 
wise, absent  abuses  of  the  most  flagrant  kind. 

The  Court's  decision  in  O'Brien  v.  Brown333  recognized  the 
strong  tradition  of  judicial  noninterference  in  the  affairs  of 
private  political  parties.  The  striking  differences  of  language  and 
concept  between  O'Brien  and  Cousins  suggest  the  need  for  closer 
examination.  Does  Cousins,  as  Justice  Rehnquist  has  charged, 
"turn  virtually  on  its  head  the  Court's  opinion  in  O'Brien"?334 
Careful  scrutiny  of  the  two  opinions  suggests  otherwise.  Two  mem- 
bers of  the  Court,  Justices  Douglas  and  Marshall,  dissented  in 
O'Brien.  Justice  White  voted  to  deny  the  application  for  a  stay 
but  did  not  write  an  opinion.  Justice  Brennan,  the  author  of  the 
majority  opinion  in  Cousins,  concurred  in  O'Brien  because  of  the 
"limited  time  available  .  .  .  [to]  give  these  difficult  and  important 
questions  consideration  adequate  for  their  proper  resolution."335 
Apparently,  Justice  Blackmun  must  have  had  reservations  in 
O'Brien  similar  to  those  of  Justice  Brennan,  since  Justice  Blackmun 
was  one  of  the  five-member  majority  in  Cousins.  What  emerges 
is  a  sharply  divided  Court  in  which  the  time  frame  for  judicial 
deliberation  is  sufficient  to  shift  two  members,  Justices  Brennan 
and  Blackmun. 

Is  the  justiciability  of  claims  to  be  seated  at  future  national 
political  conventions  implicit  in  Cousins?336  If  the  rules  of  na- 
tional political  parties  are  to  be  given  precedence  over  the  laws 
of  the  states,  it  is  apparent  that  party  rules  must  satisfy  the 
basic  fairness  requirements  of  due  process.  There  is  no  way 
to  assure  the  fairness  of  party  rules  other  than  by  providing  access 
to  the  courts.  There  is  no  reason  why  the  fairness  of  party  rules 
relating  to  the  nomination  of  candidates  should  not  be  subjected 
to  judicial  review.  Courts  could  distinguish  between  party  rules 
pertaining  to  the  nomination  of  candidates  and  rules  of  internal 
governance  and  allow  a  wider  scope  of  review  to  the  former. 
Moreover,  by  assuring  a  rudimentary  level  of  fairness,  judicial 
review  of  party  rules  pertaining  to  the  election  of  public  officials 
would  not  necessarily  involve  the  courts  in  convention-eve  intra- 
party  disputes.  Party  members  displeased  with  internal  party 
governance  on  matters  unrelated  to  the  election  of  public  officers 
generally  should  not  look  to  the  courts  for  relief.  They  can  seek 
self-help  within  the  party  structure,  join  another  party,  or  or- 
ganize a  party  of  their  choice.  The  courts  would  probably  still  be 
confronted  with  convention-eve  claims  of  unfairness  of  rules  as 
applied,  but  they  could  abstain  from  intervention  except  in  the 

333409  U.S.  1   (1972). 

33495  S.  Ct.  at  550   (Rehnquist,  J.,  concurring). 

335409  U.S.  at  5-6. 

336C/.  Sailors  v.  Board  of  Educ,  387  U.S.  105  (1967). 
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most  flagrant  cases337  and  in  situations  in  which  there  is  sufficient 
time  for  judicial  deliberation.  The  appropriate  redress  for  claims 
of  unfairness  of  party  rules  respecting  internal  governance  gen- 
erally should  be  at  the  polls.  Likewise,  the  courts  will  be  unable 
to  hear  some  claims  of  unfairness  of  rules,  as  applied,  for  three 
reasons:  (1)  the  lack  of  sufficient  time  for  review,  (2)  the  in- 
adequacy of  judicial  remedies,  and  (3)  the  need  to  avoid  judicial 
intervention  in  the  broad  range  of  matters  falling  within  party  dis- 
cretion. 

In  balance,  then,  the  tradition  of  judicial  nonintervention 
in  party  rules  relating  directly  to  the  election  of  public  officials 
should  be  subordinated  to  a  limited  extent  to  the  vital  public 
interest  in  access  to  the  nomination  process.  Obviously,  different 
judicial  standards  will  be  relevant  to  party  nomination  rules  than 
have  been  applied  to  election  laws  because  different  interests  are 
at  stake.  The  availability  of  competing  political  groups  in  our 
system  is  the  best  antidote  for  party  rules,  the  unfairness  of 
which  is  not  of  constitutional  dimensions.  But  the  courts  are  an 
appropriate  forum  to  insist  upon  fundamental  fairness  of  party 
rules  respecting  the  nomination  of  public  officials.  The  obliga- 
tion of  the  party  to  adopt  written  rules  concerning  the  nomination 
of  public  officials,  the  right  to  adequate  public  notice  of  all  nominat- 
ing caucuses  leading  to  the  selection  of  public  officials,  the  right 
of  reasonable  access  to  party  membership  lists  prior  to  caucuses, 
the  right  of  party  members  to  speak  and  to  vote  at  such  caucuses, 
and  the  right  to  have  votes  counted  fairly  should,  at  least,  be 
comprehended  by  due  process  of  law.  If  a  party  wishes  to  go 
further,  it  may.  But  it  is  clear  that  due  process  neither  commands 
nor  forbids  affirmative  action  to  increase  participation  by  youth, 
women,  and  minorities  in  closer  proportion  to  their  distribution 
in  the  population  or  party  membership.  Due  process  neither  com- 
mands nor  forbids  assignment  of  votes  to  districts  by  one-person/ 
one-vote  or  one-party-member/one-vote  standards.  Nor  does  due 
process  appear  to  affect  the  bonus  a  party  may  wish  to  assign  for 
favorable  votes  in  preceding  elections. 

Justice  Powell's  concern  that  the  citizens  of  a  state  should 
not  be  represented  at  national  nominating  conventions  "by  dele- 
gates who  have  been  rejected  by  these  citizens  in  a  democratic 
election"338  is  well-placed.  One  danger  implicit  in  the  primacy 
of  party  rules  over  state  law  is  that  party  rules  are  especially 
susceptible  to  manipulation  by  political  insiders.   Thus,  it  appears 

337Cf.  Younger  v.  Harris,  401  U.S.  37  (1971)  (bad  faith  or  harassment 
by  prosecution  necessary  to  support  federal  intervention  with  state  law  en- 
forcement efforts). 

336Cousins  v.  Wigoda,  95  S.  Ct.  541,  552  (1975)  (Powell,  J.,  concurring 
in  part  and  dissenting  in  part). 
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essential  that  the  Court,  having  declared  the  primacy  of  national 
party  rules  over  state  laws,  require  that  national  party  rules  per- 
taining to  presidential  nominations  be  consistent  with  due  process 
and  that  they  be  so  administered  to  the  extent  that  judicial  ac- 
countability is  appropriate  or  possible  under  the  circumstances.  To 
the  extent  that  Justice  Powell's  opinion  would  allow  a  national 
nominating  convention  to  seat  whomever  it  pleased  as  at-large 
delegates,  it  should  be  disapproved.  The  seating  of  at-large  dele- 
gates, unless  in  conformity  with  fair  party  rules,  would  unrea- 
sonably dilute  the  votes  of  other  delegates. 

The  national  political  parties  must  pay  with  judicial  accounta- 
bility for  the  primacy  of  their  rules  over  state  law  in  matters  re- 
lating to  the  seating  of  delegates.  The  holding  in  Cousins  would 
be  indefensible  unless  national  party  rules  respecting  the  nomi- 
nation of  presidential  and  vice-presidential  candidates  were  subject 
to  judicial  review  for  their  fundamental  fairness. 

The  perspective  from  which  the  courts  should  consider  the 
fairness  of  national  political  party  rules  respecting  nomination 
of  presidential  candidates  was  properly  established  in  O'Brien. 
Judicial  intervention  should  be  approached  "with  great  caution 
and  restraint"  because  the  circumstances  often  involve  "rela- 
tionships of  great  delicacy/'339  The  courts  should  deliberately 
balance  the  gravity  and  urgency  of  the  need  for  affording  judicial 
relief  and  the  effectiveness  of  judicial  remedies  against  the  in- 
trusive impact  of  a  court  decree  upon  the  delicate  first  amendment 
associational  rights  of  political  parties  and  their  adherents.  More- 
over, political  parties  should  have  "wide  latitude  in  interpreting 
their  own  rules  and  regulations."340 

It  has  been  suggested  that  Cousins  implies  the  need  for 
judicial  accountability  of  rules  of  national  political  parties  re- 
specting nomination  of  public  officials.  This  argument  applies 
with  equal  force  to  the  party  rules  governing  nomination  of  United 
States  Senators  and  Representatives.  The  people  will  remain 
free  to  assert  their  sense  of  civic  responsibility,  their  economic 
interests,  or  their  personal  prejudices  in  the  nominating  process. 
The  important  thing  is  that  the  nomination  process,  like  the 
election  which  follows,  should  be  fairly  organized  to  allow  max- 
imum effective  popular  participation. 

Most  states  have  extensive  legislation  regulating  the  nomina- 
tion of  public  officials  and  the  organization  of  political  parties. 
How  disruptive  will  Cousins  be  of  the  vast  systems  of  state  regu- 

3390'Brien  v.  Brown,  409  U.S.  1,  4  (1972). 

340Keane  v.  National  Democratic  Party,  469  F.2d  563,  569  (D.C.  Cir. 
1972).  The  latitude  "must  be  especially  wide  where,  as  here,  a  reviewing 
court  is  hampered  by  severe  shortage  of  time  which  prevents  a  prolonged  in- 
quiry into  the  meaning  of  rules."  Id. 


652  INDIANA  LAW  REVIEW  [Vol.  8:607 

latory  legislation?  Initially,  it  should  be  recalled  that  Cousins 
does  not  apply  to  political  party  rules  of  internal  governance.341 
Presumably,  state  legislation  respecting  party  rules  of  internal 
governance  is  not  affected  by  Cousins.  It  will  generally  be 
possible  to  construe  party  rules  so  that  they  do  not  conflict  with 
state  law.342  Only  when  the  conflict  between  party  rules  and 
state  laws  is  unavoidable  do  party  rules  displace  state  law.  The 
primacy  of  national  party  rules  respecting  the  nomination  of 
presidential  candidates,  like  federal  common  law,  is  interstitial  in 
character.  The  vast  amount  of  state  legislation  not  in  conflict 
with  national  party  rules  governing  the  nomination  process  re- 
mains intact  and  is  unaffected  by  Cousins. 

VIII.    Conclusion 

Despite  its  recency,  the  federally  secured  right  of  political 
participation  is  now  established.  It  extends  both  to  voting  and  to 
political  candidacy.  Although  an  important  new  source  of  political 
rights,  this  federal  right  does  not  disparage  the  substantial  residual 
authority  of  the  states  to  control  their  electoral  processes. 

The  right  to  a  place  on  the  ballot  is  not  absolute ;  it  is  limited 
to  candidates  who  can  demonstrate  substantial  public  support. 
The  right  is  not  available  to  disgruntled  partisans  who,  as  "sour- 
grape"  independent  candidates,  would  subvert  the  legitimate  state 
interest  in  a  viable  partisan  primary  system.  But  the  right  is  in- 
contestably  available  to  genuine,  independent  candidates  who  wish 
to  seek  elective  office  within  or  without  the  structure  of  estab- 
lished political  parties.  Conclusive  presumptions,  such  as  those  in- 
herent in  filing  fees,  which  bar  the  candidacy  of  otherwise  quali- 
fied candidates  for  public  office,  have  become  suspect  and  are 
subject  to  strict  scrutiny.  Other  restrictions,  such  as  property 
ownership,  are  invalid  since  they  fail  even  to  meet  the  less 
stringent  reasonable  basis  test  of  equal  protection. 

The  states  retain  enormous  residual  authority  to  establish 
and  maintain  independent  electoral  systems.  Nothing  in  recent 
decisions  establishing  a  federally  secured  right  of  political  can- 
didacy even  remotely  threatens  to  impose  a  federal  straight- 
jacket  on  the  diverse  electoral  systems  of  the  several  states.  There 
is  plenty  of  room,  even  after  the  limited  federal  right  to  be  a 
candidate  has  been  secured,  for  the  states  and  localities  to  let  a 
thousand  flowers  bloom.  The  Court's  recognition  and  vindication 
of  a  limited,  federally  secured  right  of  political  candidacy  has 
been  characterized  by  judicial  statesmanship  of  the  first  magni- 

3^Compare  Lynch  v.  Torquato,  343  F.2d  370  (3d  Cir.  1965). 
342See,   e.g.,   Keane  v.    National   Democratic   Party,   469    F.2d    563,   572 
(D.C.  Cir.  1972). 
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tude.  Nowhere  is  the  obligation  of  the  Court  greater  than  in  as- 
suring that  the  political  deck  is  not  stacked,  and  that  the  rules  of  the 
game  are  fair.  By  asserting  federal  authority  to  assure  funda- 
mental fairness  in  access  to  the  political  system,  the  Court  is 
responding  to  the  growing  demand  of  our  society  for  a  more  open, 
truly  democratic  political  system.  Ironically,  the  larger  federal 
judicial  role  in  state  electoral  affairs  to  secure  equality  of  access 
to  the  political  system  may  ultimately  permit  even  greater  federal 
judicial  deference  to  the  political  decisions  of  state  and  local  in- 
stitutions. To  the  extent  that  various  exclusionary  structural  bar- 
riers may  have  frustrated  popular  efforts  to  elect  responsive  state 
and  local  officials  in  the  past,  the  increased  federal  judicial  role 
should  be  welcomed  by  citizens  who  support  vigorous  state  and 
local  government. 

The  emergence  of  a  federally  secured  right  of  political  par- 
ticipation has  paralleled  the  growing  national  consensus  for  uni- 
versal adult  access  to  and  participation  in  the  political  system. 
The  Court  has  both  mirrored  the  times  and  prodded  society  in 
the  direction  in  which  it  was  already  moving.  The  inability  of 
opponents  of  Baker  to  reverse  the  one-person/one-vote  ruling  by 
constitutional  amendment  bears  witness  to  the  fact  the  the  Court's 
voting  decisions,  even  the  most  controversial  ones,  have  not  sub- 
stantially disparaged  the  Court's  legitimacy  or  wasted  its  scarce 
resources.  Moreover,  the  Court's  response  to  widely  perceived 
popular  needs  in  the  voting  area  has  probably  enhanced  popular 
approval  of  the  Court  and  strengthened  its  legitimacy.  Although 
the  recent  judicial  trend  does  pose  serious  questions  relating  to 
federalism,  the  Court  has  invalidated  significant  intrusions  on 
the  rights  of  voting  and  political  candidacy  on  federal  grounds 
without  impinging  on  legitimate  state  interests  in  developing  po- 
litical systems  responsive  to  state  needs.  The  Court's  recent  pos- 
ture in  the  voting  rights  area  evidences  an  appropriate  level  of 
federal  judicial  respect  for  state  political  institutions.  The  Court's 
restraint,  however,  has  been  tempered  by  its  willingness  to  cast 
aside  archaic  state  practices  that  are  unreasonable  and  inconsis- 
tent with  a  democratic  polity. 


Tax  Planning  With  Restricted  Stoek 

Warren  E.  Banks* 

I.    Introduction 

A  series  of  well-formulated  guidelines  exist  for  employers  who 
wish  to  benefit  their  employees  through  the  use  of  qualified  stock 
option  plans.  The  advantages  of  these  plans  include  a  deferral  of 
taxation  until  the  ultimate  sale  of  the  stock  and  capital  gains 
treatment.1  Rather  than  re-examine  the  foregoing,  this  Comment 
will  analyze  Internal  Revenue  Code  section  832  and  will  consider 
stock  options  or  other  stock  purchase  plans  established  to  provide 
benefits  free  of  the  constraints  of  qualified  plans.  These  plans, 
for  example,  may  arise  when  an  employer  transfers  restricted 
stock  to  an  employee  without  cost  or  at  a  discounted  price.  Under 
section  83,  this  form  of  transfer  will  result  in  unrealized  gain  to 
the  extent  of  the  difference,  if  any,  between  the  fair  market  value 
and  the  purchase  price  of  the  stock.  The  gain  will  be  realized 
either  upon  an  immediate  election  or  any  ultimate  transfer  or 

*Professor  of  Finance,  University  of  Arkansas,  College  of  Business  Ad- 
ministration and  School  of  Law.  B.S.B.A.,  University  of  Arkansas,  1950; 
J.D.  1953;  M.B.A.  1960;  Ph.D.  1968. 

'Int.  Rev.  Code  of  1954,  §422;  Treas.  Reg.  §§  1.422-1,  1.422-2.  Employee 
interest  in  qualified  plans  could  be  adversely  affected  by  recent  disenchant- 
ment with  the  stock  market.  For  example,  on  September  30,  1974,  the  Dow 
Jones  Industrial  Average  had  fallen  to  577.60,  only  5.8  times  the  per  share 
earnings  of  the  thirty  companies  represented.  These  figures  were  down  from 
838.05  and  9.4  times  earnings  for  the  same  date  twelve  months  earlier.  Wall 
Street  Journal,  Dec.  9,  1974,  at  25,  col.  5. 

2It  is  true  that  this  legislation,  passed  in  1969,  is  not  limited  in  its  applica- 
tion merely  to  stock  or  to  an  employer-employee  relationship,  so  that  the  pres- 
ent inquiry  must  necessarily  be  viewed  as  a  selective  one.  For  example,  the 
section  purports  to  deal  with  any  circumstance  in  which  "in  connection  with 
the  performance  of  services  property  is  transferred  to  any  person  other  than 
the  person  for  whom  such  services  are  performed  .  .  .  ."  Int.  Rev.  Code  of  1954, 
§  83(a).  A  company  issuing  new  shares  of  its  own  stock  might  need  to  avoid 
a  bargain  sale  at  less  than  par  or  perhaps  the  issuance  of  stock  for  future 
services.  N.  Lattin,  The  Law  of  Corporations  467-83  (2d  ed.  1971).  If  so, 
the  use  of  no  par  shares,  treasury  shares,  or  even  shares  in  another  company 
are  alternatives. 
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forfeiture  of  the  stock.  Under  this  section,  therefore,  it  still  is 
possible  to  defer  a  taxable  event  beyond  the  granting  or  exercising 
of  a  stock  option,  although  the  resultant  gain  will  emerge  as  ordi- 
nary income.  It  is  also  true  that  present  tax  planning  under  sec- 
tion 83  is  hampered  somewhat  by  a  shortage  of  administrative 
and  judicial  guides,3  and  those  few  that  exist  tend  to  emit  more 
heat  than  light.  Nevertheless,  despite  some  of  the  uncertainty 
associated  with  its  use,  restricted  stock  under  section  83  has  a 
viable  role  to  play  in  an  option  agreement.  It  is  advisable  for  the 
tax  planner,  therefore,  to  remain  or  become  aware  of  its  charac- 
teristics. The  purpose  of  this  Comment  is  to  assist  the  tax  planner 
in  this  effort. 

II.    Scope  of  the  Problem 

Section  83  creates  a  deferral  procedure  by  which  stock,  which 
is  nontransferable  and  is  subject  to  a  substantial  risk  of  for- 
feiture, may  escape  taxation  until  one  or  the  other  of  these  limita- 
tions ceases  to  exist.4  It  also  deprives  the  taxpayer  of  a  prior  ad- 
vantage of  reporting  as  income  the  lesser  of  the  difference  be- 
tween the  cost  of  the  stock  transferred  and  either  the  fair  market 
value  of  the  stock  at  its  acquisition  or  the  fair  market  value  at 
the  lapse  of  a  restriction  affecting  the  stock's  value.5  At  first  it 
may  appear  that  the  new  section  has  no  relevance  to  stock  options 
because  it  is  expressly  inapplicable  to  transfers  of  options  with- 
out a  readily  ascertainable  fair  market  value.6    Similarly,  it  is 


3At  this  writing,  proposed  regulations  have  existed  for  some  time  so  that 
the  reader  should  be  alert  to  any  changes  in  them  that  might  be  forthcoming. 

4Int.  Rev.  Code  of  1954,  §  83(a).  This  stock  might  be  obtained  through 
the  exercise  of  an  option.  Although  both  limitations  must  exist,  the  section 
provides  that  if  a  substantial  risk  is  present,  the  stock  will  be  considered  as 
nontransferable.  Id.  §  83(c).  To  make  certain  the  agreement  is  carried  out, 
however,  the  planner  may  wish  to  mark  the  stock  certificates  with  notice  of  the 
restrictions  or  perhaps  to  place  the  certificates  in  escrow.  For  an  extended 
treatment  of  section  83,  including  the  pre-section  83  rules,  see  Hindin,  Internal 
Revenue  Code  Section  83  Restricted  Stock  Plans,  59  Cornell  L.  Rev.  298 
(1974).  See  also  Note,  Stock  Options  and  the  Tax  Reform  Act  of  1969:  The 
Question  of  Continued  Utility,  26  Vand.  L.  Rev.  1261,  1282  (1973) ;  Comment, 
Property  Transferred  in  Connection  with  Performance  of  Services  under  Sec- 
tion 83 — Effectuation  of  Tax  Reform  Act  Purposes,  17  Wayne  L.  Rev.  1267 
(1971). 

5Treas.  Reg.  §  1.421-6 (d)  (2)  ;  Kopple,  Restricted  Stock:  What's  Left  Af- 
ter the  Tax  Reform  Act  of  1969?,  48  Taxes  558,  559  (1970).  In  general,  the 
section  is  effective  for  property  transfers,  in  connection  with  performance  of 
services,  made  after  June  30,  1969,  except  for  transitional  situations  not  rele- 
vant to  this  Comment.  Int.  Rev.  Code  of  1954,  §  83  (i). 

6Int.  Rev.  Code  of  1954,  §  83(e)  (3).  It  also  is  specifically  inapplicable  to 
qualified  stock  options  and  to  certain  transfers  involving  trusts  and  annuities. 
Id.  §  83(e)(1),  (2). 


656  INDIANA  LAW  REVIEW  [Vol.  8:654 

specifically  inapplicable  to  a  transfer  of  property  pursuant  to  ex- 
ercise of  an  option  with  a  readily  ascertainable  fair  market  value.7 
These  last  two  exclusions,  together  with  the  failure  further  to 
exclude,  suggest  that  the  section  is  applicable  to  the  transfer  of 
property  pursuant  to  the  exercise  of  an  option  without  a  readily 
ascertainable  fair  market  value.  Thus,  the  effect  of  section  83  is 
important  to  one  who  wishes  to  construct  a  nonstatutory  option 
plan.8 

A  troublesome  problem  one  first  must  confront  is  making 
certain  the  property  is  actually  "transferred"  so  that  the  trans- 
action falls  within  the  ambit  of  section  83.  For  example,  if  the 
stock  is  purchased  and  the  price  is  paid  in  whole  or  in  part  with 
a  nonrecourse  obligation  which  does  not  result  in  personal  lia- 
bility, the  transaction  will  fail,  wholly  or  partly,  to  come  within 
the  scope  of  the  rules  until  payment  is  made.9  Thus,  the  drafts- 
man perhaps  will  wish  to  rely  upon  a  debt  instrument  evidencing 
personal  liability  on  the  part  of  the  acquirer  if  full  cash  payment 
is  not  to  be  made.  This  raises  the  question  of  whether  a  "pur- 
chase" must  exist  for  section  83  to  apply  or  whether  bonus  stock 
is  outside  the  scope  of  the  new  law.  Proposed  regulations  offer 
three  confusing  examples,  two  of  which  seem  to  involve  the  lack 
of  a  purchase  and  result  in  no  transfer,10  and  one  of  which  in- 
volves a  purchase  and  results  in  a  transfer.11  Of  course,  in  the 
two  examples  which  appear  to  involve  bonus  stock,12  the  trans- 


Ud.  §  83(e)  (4). 

6  Apparently,  the  taxable  event  will  occur  at  transfer  of  the  property  even 
though  the  option  acquires  a  readily  ascertainable  fair  market  value  between 
its  grant  and  its  exercise.  Proposed  Treas.  Reg.  §  1.83-7 (a)  (2),  36  Fed.  Reg. 
10793   (1971). 

'Proposed  Treas.  Reg.  §§  1.83-3(a)  (1),  (2)  example  (2),  36  Fed.  Reg. 
10790  (1971).  Schapiro,  Proposed  Treasury  Regulations  under  Code  Section 
83,  25  The  Tax  Lawyer  281,  283  (1971). 

10Proposed  Treas.  Reg.  §  1.83-3  (a)  (2)  examples  (1)  &  (3),  36  Fed.  Reg. 
10790  (1971).  The  first  example  seems  to  illustrate  bonus  stock  to  be  re- 
purchased at  the  excess,  if  any,  of  book  value  upon  termination  of  employment 
over  book  value  at  the  time  of  purported  transfer.  The  third  example  seems 
to  illustrate  bonus  stock  to  be  repurchased  for  declared  and  unpaid  dividends 
since  the  time  of  purported  transfer.  Neither  appears  to  be  subject  to  a  re- 
striction that  carries  a  specific  time  limitation  other  than  the  undetermined 
term  of  employment.  Further,  both  are  utilized  as  examples  of  situations  in 
which  no  transfer  has  occurred. 

"Proposed  Treas.  Reg.  §  1.83-3(a)  (2)  example  (4),  36  Fed.  Reg.  10790 
(1971).  In  this  example  a  sale  at  one-half  of  book  value  to  be  repurchased  at 
three-fourths  of  book  value  at  an  undetermined  time  of  termination  of  em- 
ployment was  said  to  be  a  transfer  within  the  meaning  of  section  83  because 
a  shareholder  acquired  a  valuable  right  that  could  increase  or  decrease  during 
the  employment. 

12Proposed  Treas.  Reg.  §  1.83-3(a)  (2)  examples  (1)  &  (3),  36  Fed.  Reg. 
10790  (1971). 
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actions  seem  to  have  failed  as  "transfers"  primarily  because  the 
stockholders  were  protected  from  any  downside  risk  of  loss.13  The 
stock  transferred  without  a  purchase  is  shown  in  at  least  one 
other  example,  however,  to  be  potentially  within  the  scope  of  sec- 
tion 83.14  Because  of  this  ambiguity,  it  may  be  unnecessarily  con- 
servative to  avoid  fully  the  use  of  bonus  stock.  On  the  other  hand, 
requiring  a  minimal  payment  may  set  a  planner's  mind  at  ease 
as  well  as  raise  capital  for  the  company.  At  the  very  least,  an 
attempt  should  be  made  to  assure  that  the  holder  of  the  stock  has 
a  chance  of  loss  as  well  as  an  opportunity  for  gain.  Requiring  a 
payment  is  a  certain  way  to  assure  that  the  stockholder  bears  the 
risk  of  a  potential  loss.  Avoidance  of  the  fact  situations  described 
in  the  regulatory  examples,  both  of  which  are  badly  in  need  of 
clarifying  revision,  is  also  an  obvious  precaution. 

III.    Semantic  Issues 

Although  the  term  "substantial"  appears  in  several  places  in 
the  Code,  section  83(c)(1)  perhaps  best  illustrates  the  multiple 
meanings  of  the  term.  In  what  could  be  either  a  definition  or  an 
illustration  of  a  substantial  risk  of  forfeiture,  Congress  provided 
in  section  83(c)  (1)  that  such  a  risk  will  exist  if  rights  to  the 
property's  full  enjoyment  depend  upon  an  individual's  perfor- 
mance of  "substantial  services."  Taken  literally,  the  substantial- 
ity of  the  services  yet  to  be  performed  would  be  the  sole  test  of 
the  substantiality  of  the  risk.15  If  this  were  so,  presumably  the 
only  factual  issue  to  be  resolved  would  touch  upon  items  such  as 
the  difficulty  of  the  services,  the  length  of  time  over  which  they 
are  to  be  performed,16  and  the  length  of  an  employee's  expected 
working  career  after  the  lapse  of  the  restriction.17 

13In  the  first  example,  the  shares  may  have  increased  in  book  value,  but 
the  stockholder  stood  to  lose  nothing.  In  the  third  example,  the  stockholder 
might  have  received  dividends  if  they  were  declared  but  again  stood  to  lose 
nothing  if  none  were  declared.  Schapiro,  supra  note  9,  at  287. 

,4Proposed  Treas.  Reg.  §  1.83-3  (c)  (2)  example  (2),  36  Fed.  Reg.  10791 
(1971)  (shares  transferred  in  connection  with  services  and  released  from  a 
forfeiture  restriction  in  installments  over  a  ten-year  period).  One  author,  how- 
ever, has  commented  that  the  effect  of  regulations  illustrating  transfers 
"may"  be  to  deny  section  83  treatment  to  bonus  stock.  Kopple,  Proposed  Regs 
on  Section  83:  An  Analysis  of  the  Remaining  Planning  Possibilities,  35  J. 
Taxation  130,  132  (1971). 

15Proposed  Treas.  Reg.  §  1.83-3  (c)  (1),  38  Fed.  Reg.  10790-91  (1971), 
uses  the  substantial  services  language  of  the  section  though  it  also  contains 
other  examples,  yet  to  be  mentioned,  that  suggest  "service"  is  not  the  only 
relevant  yardstick.  Apparently  the  history  of  the  legislation  also  suggests 
that  there  may  be  risks  other  than  those  related  only  to  service.  Schapiro, 
supra  note  9,  at  290  n.7. 

16Proposed  Treas.  Reg.  §  1.83-3 (c)  (1),  36  Fed.  Reg.  10790-91  (1971), 
notes  that  "regularity"  and  "time  spent"  are  probative  of  substantiality.    Fur- 
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It  is  arguable  that  section  83(c)  (1)  means  only  what  it  ex- 
pressly states.  If  a  substantial  risk  may  exist  without  the  need 
for  substantial  services,  however,  then  a  much  clearer  descrip- 
tion of  substantial  risk  is  needed.  For  example,  the  proposed  reg- 
ulations16 add  to  section  83  and  indicate  that  forfeitures,  either 
because  of  the  commission  of  a  crime  or  upon  the  breach  of  an 
enforceable  covenant  not  to  compete,  would  not  be  substantial 
risks.  The  latter  case  is  qualified  by  taking  into  consideration 
such  matters  as  the  covenantor's  age,  the  availability  of  other  job 
opportunities,  and  the  likelihood  of  obtaining  other  employment  and 
is  illustrated  by  an  employee  who  buys  stock  on  the  termination 
of  his  employment  and  who  has  a  good  chance  of  obtaining  a 
competing  position  and  thereby  forfeiting  the  shares.  In  this  situa- 
tion, his  stock  would  be  deemed  to  include  a  substantial  risk  under 
the  proposed  regulations.19  Although  the  forfeiture  is  not  condi- 
tioned upon  the  performance  of  substantial  future  services,  these 
additions  seem  to  indicate  that  it  still  is  possible  for  stock  to  contain 
a  substantial  risk  of  forfeiture.  Pinning  the  forfeiture  upon  com- 
mission of  a  crime  or  upon  the  breach  of  a  covenant  not  to  com- 
pete, however,  is  normally  not  the  advisable  method.  In  this  regu- 
latory emphasis  upon  the  likelihood  that  an  employee  can  succeed 
in  his  efforts  to  compete,  and  in  the  exclusion  of  the  crime-for- 
feiture as  a  substantial  risk,  the  Internal  Revenue  Service  has 
clearly  shifted  from  "substantial  services"  with  its  connotation  of 
"how  much"  toward  "substantial  risk"  with  its  connotation  of 
"probability."  In  other  words,  a  substantial  risk  exists  if  sub- 
stantial services,  however  measured,  must  be  performed.    In  the 

ther  clarification,  however,  would  help.  For  example,  would  seasonal  work, 
part-time  work,  or  full-time  work  also  be  relevant?  At  least  a  restriction 
extending  over  ten  years  seems  to  be  long-  enough  to  qualify  as  substantial 
services.  Proposed  Treas.  Reg.  §  1.83-3  (c)  (2)  example  (1),  36  Fed.  Reg. 
10791  (1971). 

,7This  is  similar  to  the  old  collapsible  corporation  dispute  whether  one 
should  consider  the  income  realized  or  not  yet  realized  of  primary  importance 
in  deciding  if  a  "substantial  part"  of  income  has  been  earned  within  the 
meaning  of  Int.  Rev.  Code  of  1954,  §  341.  Compare  Commissioner  v.  Kelley, 
293  F.2d  904  (5th  Cir.  1961),  with  Abbott  v.  Commissioner,  258  F.2d  537  (3d 
Cir.  1958) .  Though  an  argument  based  upon  this  premise  may  be  intriguing, 
section  341  criteria  could  be  distinguishable  since  that  section  speaks  of  "sub- 
stantial part"  of  a  whole  while  section  83  speaks  of  "substantial  services." 
If  services  to  be  performed  after  the  lapse  are  relevant,  an  employee's  ad- 
vanced age  could  penalize  him.  Nevertheless,  employee  age  has  been  made 
relevant  in  the  proposed  regulation's  criteria  to  determine  whether  or  not  a 
covenant  not  to  compete  is  a  substantial  risk.  Proposed  Treas.  Reg.  §  1.83-3 
(c)  (1),  36  Fed.  Reg.  10791   (1971). 

16Proposed  Treas.  Reg.  §  1.83-3  (c),  36  Fed.  Reg.  10791  (1971). 

,9/d.   §1.83-3  (c)(2)    example    (4). 
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alternative,  a  substantial  risk  exists  if  there  is  a  "probability," 
however  measured,  that  a  forfeiture  will  result.20 

Of  course,  the  exact  dimensions  of  a  "substantial  risk"  might 
be  clarified  by  legislative  enactment,  judicial  opinion,  or  adminis- 
trative regulation.  In  the  interim,  however,  a  conservative  tax 
planner  seeking  a  section  83  deferral  of  tax  may  wish  to  consider 
using,  whenever  possible,  only  those  provisions  that  attempt  to 
establish  a  substantial  service  requirement. 

"Forfeiture"  is  another  term  in  need  of  further  clarification. 
The  word  suggests  a  loss,  but  the  amount  of  sacrifice  needed  to 
constitute  a  forfeiture  and  transform  shares  into  restricted  stock 
is  conjectural.  In  an  example  in  the  currently  proposed  regula- 
tions, a  taxpayer  is  assumed  to  purchase  stock  at  $10  and  to  sell 
back  at  $10  if  he  quits  within  ten  years.21  This  illustration  in  the 
regulations  seems  to  indicate  that  a  refund  of  the  amount  paid 
at  the  original  exercise  of  an  option  would  not  prevent  the  return 
of  the  property  from  constituting  a  forfeiture.  Thus,  it  appears 
to  be  unnecessary  that  a  taxpayer  lose  money  on  the  transaction 
but  rather  that  he  merely  forego  his  right  to  "full  enjoyment  of 
the  stock."22  If  a  stockholder  sacrifices  his  interest  in  the  shares, 
therefore,  presumably  it  would  be  satisfactory  for  his  employer 
to  refund  even  a  lesser  sum,  such  as  $8,  $6,  or  even  nothing,  pro- 
vided that  the  amount  is  equal  to  the  original  cost  or  less.  The 
regulatory  examples,  however,  continue  to  emphasize  that  a  cor- 
porate purchase  of  bonus  stock  at  its  attained  fair  market  value 
would  not  constitute  a  forfeiture.23  Notably,  this  example  is  dis- 
tinguishable since  it  involves  stock  for  which  the  taxpayer  paid 

20It  has  been  implied  that  the  crime  exclusion  exists  because  an  employer 
normally  would  not  hire  someone  if  there  is  a  probability  he  will  commit  an 
offense.  This  suggests  it  is  the  perceived  likelihood  that  is  important,  since 
it  is  common  knowledge  that  most  employees  do  not  turn  out  to  be  criminals. 
Zimet,  Property  Transferred  in  Connection  With  the  Performance  of  Services, 
S.  Cal.  1971  Tax  Inst.  149,  160.  The  probability  in  the  covenant  not  to  com- 
pete rationale  seems  to  be  a  perceived  one  as  well.  At  the  time  of  the  con- 
tract or  transfer  of  the  property,  questions  of  an  employee's  age  and  his  likeli- 
hood of  successfully  breaching  are  relevant.  If  this  analysis  is  correct,  it 
would  seem  that  a  later  and  actual  commission  of  a  crime  or  successful  breach 
of  a  covenant  would  not  be  relevant  as  to  the  question  of  whether  or  not  a  sub- 
stantial risk  of  forfeiture  existed  at  time  of  contract.  Thus,  an  actual  for- 
feiture would  not  prove  that  a  substantial  risk  of  it  existed. 

21Proposed  Treas.  Reg.  §  1.83(c)  (2)  example  (1),  36  Fed.  Reg.  10791 
(1971). 

"Int.  Rev.  Code  of  1954,  §  83(c)(1).  The  forfeiture  showing  a  refund 
of  dollar  for  dollar  can  involve  an  economic  loss,  such  as  a  sacrifice  of  divi- 
dend income  or  capital  appreciation,  if  applicable,  or  of  the  right  to  future 
participation  in  any  perquisites  associated  with  stock  ownership. 

"Proposed  Treas.  Reg.  §  1.83-3  (c)  (2)  example  3,  36  Fed.  Reg.  10791 
(1971). 
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nothing  rather  than  optioned  stock  for  which  the  taxpayer  re- 
ceived a  refund  of  cost.  Presumably,  a  payment  of  fair  market 
value  would  make  the  taxpayer  whole  in  terms  of  the  economic 
sacrifice  brought  about  by  his  surrender  of  the  shares.  Although 
he  still  would  be  deprived  of  the  full  enjoyment  of  the  property, 
the  payment  of  its  full  value  allegedly  would  ease  the  discomfort 
and  prevent  the  transaction  from  constituting  a  forfeiture.  Thus, 
payments  from  the  employer  would  seem  to  have  more  relevance 
when  they  exceed  rather  than  fall  at  or  below  employee  cost.  The 
regulations,  however,  continue  to  confuse  this  matter  by  stating 
that  a  risk  of  forfeiture  generally  will  not  exist  if  an  employer 
is  required  to  pay  full  or  "substantially"  full  value  on  return  of 
the  property.24  It  would  seem  likely,  therefore,  that  a  payment  of 
more  than  original  cost  would  not  necessarily  impair  the  effec- 
tiveness of  a  forfeiture  provision  so  long  as  the  payment  is  less 
than  the  substantial  full  value.  One  can  only  guess,  however, 
where  the  cross-over  payment  point  lies  between  original  cost 
and  later  fair  market  value.  Pending  clarification,  if  a  deferral 
is  sought,  the  prudent  draftsman  may  wish  to  limit  payments  to  a 
refund  of  cost  or  less.  Surely  it  would  be  unwise  for  him  to  estab- 
lish repayment  at  fair  value. 

Meanwhile,  many  questions  remain  to  vex  the  tax  planner. 
For  example,  suppose  that  a  stockholder  paid  $10  per  share  for 
stock  with  a  fair  market  value  of  $15  and  only  a  refund  of  cost 
was  required.  What  would  be  the  Service's  position  if  the  fair 
market  value  later  fell  to  $8  at  which  time  the  taxpayer  breached 
and  redelivered  the  stock  and  collected  a  refund  of  his  $10  cost, 
$2  in  excess  of  the  prevailing  fair  market  value?  Would  the  re- 
ceipt of  more  than  the  fair  market  value  somehow  emasculate  the 
risk  of  forfeiture  provision  and  throw  the  tax  back  into  the  year 
of  original  acquisition?  Of  course,  the  matter  would  be  moot  if 
the  Service  were  to  confine  itself  to  a  prospective  view  of  these 
agreements,  as  the  parties  must  do.  Moreover,  one  way  to  cir- 
cumvent the  problem  would  be  to  require  a  return  of  the  shares 


24Proposed  Treas.  Reg.  §  1.83-3 (c)  (1),  36  Fed.  Reg.  10790-91  (1971). 
The  question  remains  whether  there  is  a  risk  of  forfeiture  or  not  upon  bonus 
stock  if  the  employer  is  required  to  pay  anything  back.  The  regulations  refer  to 
fair  value  repayments,  but  if  the  taxpayer  has  paid  nothing  for  the  shares, 
any  payment  he  receives  would  be  a  gain.  The  same  question  exists  for  stock 
acquired  through  an  option  if  the  taxpayer  is  to  receive  back  a  peppercorn 
over  cost.  Though  the  answers  apparently  are  not  certain,  it  would  seem 
that  the  proposed  regulations  are  aimed  principally  at  the  receipt  of  sub- 
stantially full  value  for  the  stock  that  is  given  up,  so  that  receipt  of  some 
amount  over  cost  or  something  more  than  zero  for  bonus  stock  would  not 
necessarily  destroy  the  effectiveness  of  the  forfeiture  provision.  Administra- 
tive clarification  of  the  point,  however,  is  very  much  needed.  See  Kopple, 
supra  note  14,  at  132. 
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and  to  provide  for  no  refund  at  all,  although  this  might  be  un- 
acceptable to  the  person  acquiring  the  restricted  stock. 

IV.    Electing  an  Earlier  Tax 

Section  83  appears  to  provide  a  choice  to  the  initial  recipient 
of  restricted  stock.  He  may  defer  taxation  to  a  time  when  either 
the  substantial  risk  of  forfeiture  or  the  nontransferability  fea- 
ture disappears,  and  then  report  as  ordinary  income  the  excess  of 
the  attained  fair  market  value  over  the  cost.25  Alternatively,  he 
may  elect  to  include  the  excess  in  his  gross  income  for  the  year 
during  which  he  acquired  the  stock.26  In  the  latter  case,  the  stock- 
holder will  report  the  excess  as  gross  income  in  the  taxable  year 
of  the  election,  and  the  transferor  corporation  can  deduct  the  ex- 
cess amount  during  the  taxable  year  in  which  or  with  which  the 
stockholder's  year  ends.27 

The  elective  provision  provides  the  stockholder  with  some 
obvious  flexibility  in  reporting  his  taxable  income  as  well  as  con- 
trol over  his  corporation's  entitlement  to  a  section  162  deduction. 
This  is  especially  true  in  a  continuing  plan  that  permits  stock  ac- 
quisitions over  a  period  of  years.  Not  only  does  a  stockholder 
control  the  year  of  the  deduction,  but  he  may  also  be  able  to  re- 
port income  in  one  tax  year  and  delay  the  corporate  deduction  until 
the  next  tax  year.  For  example,  assume  that  a  shareholder  is  on 
a  calendar  year  and  his  corporation  is  on  a  fiscal  year  ending 
October  31.  If  a  calendar  year  shareholder  elected  to  report  in- 
come realized  from  a  stock  transfer  during  1974,  his  tax  payment 
would  be  due  by  April  15,  1975.28  However,  the  corporation's  fiscal 
year  coinciding  with  the  close  of  the  individual  shareholder's  cal- 
endar year  would  end  October  31,  1975,  and  the  section  162  de- 
duction would  be  deferred  until  the  next  filing  date,  January 
15,  1976.29 

At  first  it  may  appear  senseless  for  a  taxpayer  to  forego  the 
deferral  feature  of  section  83  and  accelerate  the  payment  of  a 
tax  on  ordinary  income.  The  earlier  disbursement  of  cash  for  pay- 
ment of  the  tax  and  the  loss  of  the  ability  to  earn  interest  on  the 
amount  disbursed  raise  questions  about  the  wisdom  of  such  an 
election.  An  explanation  lies,  however,  in  a  taxpayer's  expecta- 
tion regarding  the  likelihood  of  the  future  capital  appreciation  of 

25Int.  Rev.  Code  of  1954,  §  83(a). 

26Id.  §  83(b) ;  Proposed  Treas.  Reg.  §  1.83-2,  36  Fed.  Reg.  10789-90  (1971). 


27Int.  Rev.  Code  of  1954,  §  83(h). 
26Id.  §  6072(a). 


29Id.  §  6072(b).  The  importance  of  all  this  may  be  minimal  to  the  com- 
pany, but  if  it  should  demand  current  deductions,  perhaps  the  firm  should 
avoid  use  of  the  deferral  technique.  Could  the  firm  and  the  stockholder  effec- 
tively agree  that  the  latter  would  waive  his  right  to  elect  under  the  statute? 
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his  stock.  If  he  were  to  forego  the  election,  the  entire  excess  of 
the  later  fair  market  value  over  the  original  cost  of  the  stock 
would  be  taxed  as  ordinary  income  at  the  time  the  restrictions 
lapse.  If  an  election  were  made,  however,  the  amount  of  ordinary 
income  would  be  measured  by  the  excess  of  the  fair  market  value 
over  the  original  cost  at  the  time  of  the  election,  and  a  new  basis, 
consisting  of  cost  increased  by  the  amount  taxed,  would  generally 
be  used  to  measure  the  gain  on  a  subsequent  sale.  This  gain 
could  then  be  treated  as  a  capital  gain  rather  than  ordinary  in- 
come.30 Thus,  the  taxpayer  must  weigh  the  expected  costs  of  each 
alternative. 

Methodology  for  measuring  the  costs  and  making  the  decision 
whether  to  elect  presumably  should  be  based  upon  conventional 
financial  criteria  that  discount  future  cash  outflows  to  their  pres- 
ent values  for  purposes  of  present  comparative  analysis.  In  this 
manner  the  smaller  of  the  two  present  values  can  be  selected.  For 
example,  suppose  that  a  taxpayer  exercises  an  option  to  buy  re- 
stricted stock  which  has  a  fair  market  value  of  $10  per  share  for 
the  bargain  price  of  $8  per  share.  Assume  that  his  marginal  tax 
rate  is  40%,  that  the  substantial  risk  of  forfeiture  will  lapse  in 
ten  years,  that  he  plans  to  sell  the  stock  after  the  lapse,  and  that 
he  expects  the  value  of  the  stock  to  rise  to  $12  by  that  time. 
Under  these  assumptions,  the  taxpayer  could  elect  to  pay  a  cur- 
rent tax  per  share  in  the  amount  of  $.8031  and  then  pay  a  capital 
gains  tax  in  the  tenth  year  in  the  amount  of  $.40.32  Alternatively, 
the  taxpayer  could  wait  ten  years  until  the  restriction  lapsed  and 

30Proposed  Treas.  Reg.  §1.83-2(a),  36  Fed.  Reg.  10789  (1971).  The  sec- 
tion purports  to  disallow  the  elector  any  deduction  for  loss  should  the  stock 
later  be  forfeited.  Int.  Rev.  Code  of  1954,  §  83(b).  The  proposed  regulations, 
however,  seem  to  stretch  this  point  to  allow  a  deduction  equal  to  the  amount 
paid  for  the  stock  over  the  amount  realized.  Proposed  Treas.  Reg.  §  1.83-2 (a), 
36  Fed.  Reg.  10789  (1971).  For  example,  suppose  a  taxpayer  buys  restricted 
stock  at  $10  while  its  fair  market  value  is  $15,  and  he  elects  to  pay  a  current 
tax.  His  new  basis  is  $15  and,  if  fair  market  value  remains  at  that  level 
until  such  time  as  a  complete  forfeiture  later  occurs,  section  83  seems  to  say 
no  deduction  would  be  allowed  for  the  $15  loss  of  value  or  the  $10  loss  of 
original  cost.  The  proposed  regulations,  however,  seem  to  imply  that  there 
would  be  a  deductible  capital  loss  in  the  amount  of  $10.  Proposed  Treas.  Reg. 
§1.83-2(a)  (1)  &  (2),  36  Fed.  Reg.  10790  (1971).  This  apparently  has  been 
criticized  for  its  failure  to  allow  the  full  $15  economic  loss.  Schapiro,  supra 
note  9,  at  295.  It  is  arguable  that  a  literal  reading  of  the  statute  suggests 
no  deduction  of  any  kind  so  that  the  drafters  of  the  proposed  regulations  may 
already  have  gone  farther  than  might  be  expected. 

3 '$10  minus  $8  (which  equals  $2  of  ordinary  income)  times  40%  equals 
$  .80. 

32The  expected  fair  market  value  of  $12  minus  $10  (which  equals  $2  of 
long-term  capital  gain,  only  half  of  which  is  taxable  at  ordinary  income  rates) 
times  50%  equals  $1  times  40%  equals  $  .40. 
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pay  an  ordinary  income  tax  of  $1.60.33  Thus,  the  total  tax  outlay 
with  an  election  is  $1.20,  including  an  $.80  tax  on  ordinary  income 
and  a  $.40  tax  on  capital  gains.  By  comparison,  the  total  tax  out- 
lay without  the  election  is  $1.6034  of  ordinary  income  tax. 

Although  it  might  appear  that  making  the  election  is  the  less 
expensive  choice,  failure  to  consider  the  present  value  of  the  tax 
outlay  in  the  tenth  year  distorts  the  entire  decision  process.  The 
election's  requirement  that  $.80  be  paid  immediately  deprives  a 
taxpayer  of  the  use  of  that  amount  for  the  entire  ten  years  and 
results  in  an  additional  cost  to  him.  Similarly,  deferring  a  tax  to 
the  tenth  year  permits  the  taxpayer  to  employ  the  funds  profit- 
ably elsewhere  and  reduces  his  effective  tax  cost.  The  usual  man- 
ner for  placing  cash  outflows  into  comparable  time  periods  is  to 
discount  future  payments  and  to  provide  a  resultant  present  value. 
In  other  words,  the  future  tax  payments  would  be  stated  in  their 
current  equivalents:  amounts  that,  if  invested  by  the  taxpayer  at 
whatever  rate  he  could  expect  to  earn,  would  accumulate  to  the 
sums  needed  to  pay  the  alternative  taxes  at  the  end  of  ten  years.35 

Thus,  assume  that  a  stockholder  could  earn  6%  after  taxes 
if  his  excess  funds  were  invested.  A  present  value  table  represents 
the  present  worth  of  $1  to  be  paid  ten  years  in  the  future  as 
$.558.36  Stated  another  way,  if  $.558  were  invested  at  a  6%  after 
tax  compound  interest  rate,  it  would  accumulate  to  a  sum  of  $1 
over  ten  years.  After  ascertaining  the  ten  year  equivalent  of  $1, 
one  needs  only  to  multiply  this  equivalent  by  the  actual  amounts 
that  are  expected  to  be  disbursed  in  ten  years. 

In  the  no-election  alternative,  ordinary  income  tax  of  $1.60 
payable  in  ten  years  has  a  present  equivalent  value  of  $.8928.37 
In  the  election  alternative,  the  capital  gains  tax  of  $.40  payable 
in  ten  years  has  a  present  equivalent  value  of  $.2232. 38  Of  course, 
the  present  value  of  $.80  in  income  tax  payable  now  under  the 
election  is  $.80.  Thus,  stated  in  equivalent  dollars,  the  election  will 
have  a  total  effective  tax  cost  of  $1.0232,  including  an  $.80  tax  on 
present  ordinary  income  and  a  $.2232  tax  on  future  capital  gains. 
In  contrast,  the  no-election  alternative  will  have  a  tax  cost  of 
$.8928  of  future  ordinary  income  tax.   It  would  be  less  expensive, 

33$12  minus  $8  (which  equals  $4)  times  40%  equals  $1.60. 

34For  simplicity,  the  example  ignores  expenses  from  the  exercise  of  the 
election,  stock  sales,  and  other  sources. 

35The  entire  discounting  process  is  illustrated  in  Banks,  A  Selective  In- 
quiry into  Judicial  Stock  Valuation,  6  Ind.  L.  Rev.  19,  38  (1972). 

36V.  Brudney  &  M.  Chirelstein,  Corporate  Finance — Cases  and  Ma- 
terials 35  (1972).  Tables  similar  to  those  in  the  Brudney  book  are  usually 
available  at  local  banks. 

37.558  times  $1.60  equals  $  .8928. 

38.558  times  $  .40  equals  $  .2232. 
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therefore,  not  to  make  the  election.  Significantly,  this  conclusion 
is  precisely  opposite  from  that  suggested  when  not  using  a  dis- 
counting process. 

It  is  true  that  monetary  differences  may  seem  small39  and 
that  assumptions  and  estimates  are  difficult  to  formulate  and  may 
not  hold  true.40  Nevertheless,  an  informed  planner  should  attempt 
to  quantify  the  elements  of  his  decision  in  a  similar  fashion.  Other- 
wise, the  process  of  making  a  choice  in  a  section  83  circumstance 
would  disintegrate  into  nothing  more  than  a  random  selection.41 

V.    Perpetual  Restrictions 

A  common  purpose  for  selling  restricted  stock  under  a  non- 
statutory option  is  to  give  an  employee  an  equity  interest  at  a 
bargain  price  that  will  induce  him  to  remain  in  the  company's 
service.  Of  course,  the  firm  frequently  will  wish  to  regain  the 
shares  if  the  employee  should  decide  to  terminate  the  employment 
relationship.  Under  the  elusive  section  83  rules,  it  has  already 
been  shown  that  stock  must  meet  the  technical  requirements  for 
a  transfer  to  the  recipient  and  must  include  a  substantial  risk  of 
forfeiture.  If  the  company  carefully  attempts  to  meet  these  re- 
quirements, but  then  seeks  to  impose  an  obligation  upon  the  em- 
ployee to  resell  the  shares  to  the  company  upon  termination  of 
employment,  questions  arise  as  to  when,  if  ever,  the  restriction 
will  cease,  and  what,  if  any,  will  be  the  effect  under  section  83. 
For  example,  suppose  the  employee  must  forfeit  his  stock  by  sell- 
ing it  to  the  company  if  he  leaves  its  employment  within  five 
years.  This  limitation  would  seemingly  end  at  a  stated  time  so 
that  employment  thereafter  would  result  in  ownership  without 
restriction.   If  so,  the  taxable  event  would  occur  during  the  fifth 

3 'Altering  the  discount  rate,  however,  can  affect  the  result  so  that  the 
decision  is  greatly  dependent  upon  what  alternatives  the  taxpayer  has  avail- 
able for  his  money.  With  an  expectation  of  very  large  capital  appreciation  in 
the  stock,  it  is  apparent  that  the  decision-making  process  would  favor  the 
election. 

40A  partial  solution  would  be  to  assign  probabilities  to  the  estimates. 
V.  Brudney  &  M.  Chirelstein,  supra  note  36,  at  55. 

41  These  decision-making  criteria  could  be  explored  endlessly.  For  exam- 
ple, only  the  difference  between  the  future  tax  under  each  alternative  need 
be  discounted.  In  the  above  example,  at  least  $  .40  would  be  due  in  the  tenth 
year  under  either  alternative.  Since  this  element  is  common  to  both  choices, 
it  loses  its  relevance  in  the  decision  process  and  could  be  subtracted  from 
each  alternative.  Furthermore,  suppose  a  taxpayer  does  not  intend  to  sell 
upon  lapse  of  the  restriction  but  instead  plans  to  hold  the  stock  until  his 
death.  Under  present  law,  an  estate  tax,  measured  upon  the  fair  market 
value  at  death  or  six  months  thereafter  would  be  due.  Int.  Rev.  Code  of  1954, 
§§  2031,  2032.  This  would  constitute  an  additional  tax,  but  since  it  would  be 
common  to  both  alternatives  it  also  could  be  dismissed  as  irrelevant  to  the 
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year.42  If,  however,  the  employee  can  never  become  the  owner  of 
the  stock  or  transfer  it  free  of  limitations,  then,  as  to  him,  the 
forfeiture  restriction  would  in  effect  be  perpetual. 

Section  83  clearly  allows  for  the  existence  of  a  no-lapse  fea- 
ture by  requiring  its  consideration  in  determining  the  fair  market 
value  of  the  stock  to  which  it  applies.43  This  suggests  that  attach- 
ing such  a  never-ending  restriction  would  not  cause  the  issuance 
of  the  stock  to  fail  as  a  "transfer"  under  section  83.  Furthermore, 
the  definition  of  a  no-lapse  restriction  has  been  narrowed  to  in- 
clude the  type  of  situation  already  suggested:  a  limitation  on  a 
second  transfer  of  the  stock  which  permits  the  transfer  at  a  for- 
mula price  and  which  continues  to  apply  to  a  subsequent  holder  of 
the  stock  other  than  the  original  transferor.44  Regulatory  exam- 
ples illustrate  this  situation  with  an  obligatory  resale  to  the  issu- 
ing company  at  the  attained  book  value45  or  at  a  multiple  of 
earnings.46 

It  is  generally  agreed  that  the  presence  of  such  a  no-lapse 
provision  will  cause  the  transaction  to  be  taxed  at  the  time  of  the 
original  transfer,47  and,  though  the  rationale  for  the  timing  of 
the  tax  is  not  abundantly  clear,  the  examples  so  indicate.  Since 
both  the  examples  involve  repurchases  that  could  result  in  a  sub- 
stantial gain  to  a  shareholder,  the  explanation  may  be  that  the 
stock  lacks  a  substantial  risk  of  forfeiture  for  that  reason.  In  the 
alternative,  the  explanation  may  be  that  any  no-lapse  provision 
"standing  by  itself  will  not  be  considered  to  result  in  a  substantial 
risk  of  forfeiture."43    Under  either  approach,  the  difference  be- 

election  decision.  However,  suppose  the  Treasury  should  succeed  in  imposi- 
tion of  a  capital  gains  tax  at  death?  Such  an  incremental  tax  should  be  inte- 
grated into  the  decision  process  because  its  effect  would  be  different  under 
each  alternative.  Of  course,  all  this  would  raise  the  problem  of  determining 
the  year  in  which  the  proposed  tax  on  capital  gains  at  death  would  occur. 
Since  the  decision  must  be  made  currently  and  since  it  would  require  an  esti- 
mate of  the  year  of  death,  perhaps  a  mortality  table  would  be  a  useful  tool 
in  approaching  one  of  the  many  problems  inherent  in  the  decision  process. 

42Proposed  Treas.  Reg.  §  1.83-3  (c)  (2)  example  (1),  36  Fed.  Reg.  10791 
(1971). 

43Int.  Rev.  Code  of  1954,  §  83(a)  (1). 

44Proposed  Treas.  Reg.  §1.83-5 (a),  36  Fed.  Reg.  10792  (1971).  This 
somewhat  restrictive  definition  is  in  curious  contrast  to  section  83  that  speaks 
of  "a  restriction  which  will  never  lapse,  and  which  allows  the  transferee  to 
sell  such  property  only  at  a  price  determined  under  a  formula  .  .  .  ."  Int.  Rev. 
Code  of  1954,  §  83(d)  (1).  The  statutory  term  "and"  arguably  suggests  that 
there  might  be  other  no-lapse  restrictions  that  do  not  require  a  sale  only  at 
a  formula  price. 

45Proposed  Treas.  Reg.  §  1.83-5  (d)  example  (1),  36  Fed.  Reg.  10792 
(1971). 

46Id.  §  1.83-5  (d)  example  (2). 

47Schapiro,  supra  note  9,  at  288. 

"Proposed  Treas.  Reg.  §  1.83-3 (c),  36  Fed.  Reg.  10790-91   (1971).    See 
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tween  cost  and  fair  market  value49  should  be  included  in  income 
in  the  "first  taxable  year  in  which  .  .  .  the  property  is  .  .  .  not  sub- 
ject to  a  substantial  risk  of  forfeiture  .  .  .  ."50  Of  course,  this 
would  be  the  year  of  the  initial  transfer  of  the  shares.  In  any 
event,  the  no-lapse  regulations  could  be  improved  by  a  clarifying 
revision  on  this  point. 

Despite  the  uncertainty  surrounding  a  no-lapse  provision,  at 
least  the  drafter  of  a  buy-sell  agreement  has  some  reasonable  as- 
surance that  his  formula  price  will  serve  as  a  proxy  for  fair  mar- 
ket value.51  If  a  compulsory  buy-sell  agreement  with  a  formula 
price  is  desired,  however,  the  company  drafting  the  contract  ap- 
parently must  make  a  choice  between  placing  a  time  limit  on  its 
right  to  reacquire  or  placing  the  would-be  stockholder  in  the  posi- 
tion of  paying  an  immediate  tax  on  the  amount  of  the  bargain 
purchase.52 

VI.    Conclusion 

This  brief  sketch  is  but  a  selective  inquiry  into  the  use  of 
restricted  stock  and  seeks  to  illustrate  some  of  the  many  perplex- 
ing problems  that  face  a  tax  planner  who  would  establish  a  new 
nonstatutory  stock  option  or  stock  purchase  plan.  Much  of  the 
difficulty  is  caused  by  a  sketchy  section  83  and  a  set  of  confusing 
regulations  that,  at  least  at  this  writing,  have  yet  to  reach  final 
form.  If  a  revision  of  these  regulations  is  imminent,  some  of  the 
problems  discussed  herein  could  soon  disappear.   At  most,  such  a 

generally  2  J.  Mertens,  The  Law  of  Federal  Income  Taxation  §  11.11c 
(1974)  (comments  on  legislative  history  of  no-lapse  provisions).  Presumably, 
stock  might  be  sold  to  an  employee  under  a  provision  for  forfeiture  at  a  zero 
return  of  cost  for  ten  years  and  a  no-lapse  repurchase  at  a  formula  price 
upon  termination  of  employment  thereafter.  Arguably,  the  stock  would  not 
be  subject  to  a  no-lapse  provision  "standing  alone,"  and  the  accompanying 
substantial  risk  of  forfeiture  provision  would  defer  the  tax  for  ten  years. 

49Normally,  the  formula  price  will  be  accepted  as  a  measure  of  fair 
market  value.   Int.  Rev.  Code  of  1954,  §  83(d)  (1). 

50Id.  §  83(a)  (2). 

5}Id.  §  83(d)(1).  This  avoids  the  tedious  task  of  stock  valuation  if  the 
shares  have  no  established  market.  See  generally  Banks,  Present  Value  and 
the  Close  Corporation,  49  Taxes  33  (1971).  It  also  does  away  with  an  other- 
wise troublesome  question  of  how  much  to  reduce  fair  market  value  so  that 
a  no-lapse  restriction  is  given  effect. 

52 One  pair  of  authors  has  suggested  that  an  option  to  repurchase  may 
constitute  a  substantial  risk  of  forfeiture  while  a  mandatory  repurchase  will 
not.  Sexton  &  Boyle,  How  Proposed  Section  83  Regs  Create  Traps  in  Re- 
stricted Stock  and  Stock  Option  Areas,  39  J.  Taxation  184,  186  (1973).  A  re- 
purchase at  fair  value  is  not  considered  a  no-lapse  provision.  Proposed  Treas. 
Reg.  §1.83-5 (a),  36  Fed.  Reg.  10792  (1971).  Presumably,  a  taxable  event 
would  occur  upon  the  initial  transfer  since  the  requirement  of  repurchase  at 
fair  value  would  negate  the  existence  of  a  substantial  risk  of  forfeiture. 
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change  would  merely  transform  this  study  from  an  inquiry  into 
a  prologue.  Thus,  even  if  changes  occur  or  the  proposed  regula- 
tions become  final,  the  prudent  planner  should  nevertheless  avoid 
innovative  deviations  from  the  examples  contained  in  any  Treasury 
guidelines  until  this  relatively  new  area  receives  the  benefit  of 
judicial  interpretation. 


Notes 


The  Expanding  Availability  of  Punitive 
Damages  in  Contract  Actions 

Historically,  punitive  damages  have  been  awarded  only  in 
tort  actions  and,  even  then,  have  been  subjected  to  severe  criticism 
as  constituting  a  criminal  punishment  without  the  protection  af- 
forded by  the  usual  criminal  safeguards.1  Despite  such  criticism, 
however,  punitive  damages  have  survived  and  indeed  seem  to  be 
undergoing  a  marked  expansion  into  the  contract  area.  For  many 
years  fraud,  or  some  other  independent  tort  combined  with  a 
breach  of  contract,  would  support  punitive  damages  in  most  jur- 
isdictions. Recently,  however,  many  courts  have  allowed  punitive 
damages  for  less  serious  misdeeds.  This  Note  will  explore  the 
modern  concept  that  an  oppressive  breach  of  contract  may  be 
sufficient  in  itself  to  support  an  award  of  punitive  damages. 

Punitive  damages  have  acquired  various  labels,  such  as  exem- 
plary damages  and  smart  money,2  but  whatever  they  have  been 
called,  they  have  always  been  considered  the  complement  of  com- 
pensatory damages.  Compensatory  damages  are  measured  against 
the  loss  suffered  by  the  victim  and  have  as  their  objective  to 
make  the  victim  whole.  Punitive  damages,  on  the  other  hand, 
have  no  fixed  standard;  their  purpose  is  primarily  to  serve  as  a 
deterrent,  so  that  the  defendant  and  others  will  hesitate  to  repeat 
the  proscribed  conduct  in  the  future.3 

Clearly,  compensatory  damages  also  have  a  punitive  effect.4 
Obviously  the  defendant  is  punished  in  a  sense  when  he  is  forced 
to  pay  damages  to  the  plaintiff,  and,  except  in  the  case  of  abso- 
lute liability,  the  law  will  not  inflict  this  punishment  unless  it  is 

'C.  McCormick,  Law  of  Damages  §77,  at  276  (1935)  [hereinafter 
cited  as  McCormick]  ;  W.  Prosser,  Law  op  Torts  §  2,  at  11  (4th  ed.  1971) 
[hereinafter  cited  as  Prosser];  Morris,  Punitive  Damages  in  Tort  Cases, 
44  Harv.  L.  Rev.  1173,  1176  (1931). 

2McCormick  §77,  at  275;  Note,  Exemplary  Damages  in  the  Law  of 
Torts,  70  Harv.  L.  Rev.  517   (1957). 

3D.  Dobbs,  Law  of  Remedies  §3.9,  at  205  (1973)  [hereinafter  cited  as 
Dobbs]  ;  Prosser  §  2,  at  9 ;  Morris,  Punitive  Damages  in  Tort  Cases,  44 
Harv.  L.  Rev.  1173, 1184  (1931). 

4Morris,  Punitive  Damages  in  Tort  Cases,  44  Harv.  L.  Rev.  1173,  1177 
(1931). 
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justified  by  the  defendant's  conduct.  The  conceptual  distinction 
between  compensatory  damages  and  punitive  damages  lies  in  the 
defendant's  state  of  mind.5  If  the  defendant  is  merely  negligent, 
this  negligence  is  sufficient  to  justify  visiting  him  with  the  dam- 
age he  has  caused.  However,  if  he  is  malicious  or  uncaring,  more 
severe  punishment  may  be  warranted.  In  the  latter  instance,  since 
an  undesirable  motive  is  consciously  at  work  within  the  defen- 
dant's mind,  punitive  damages  may  be  appropriate  and  effective 
in  discouraging  such  conduct.  In  the  case  of  mere  negligence,  how- 
ever, since  no  conscious  motive  is  at  work,  it  is  doubtful  that  puni- 
tive damages  would  be  a  very  effective  discouragement.  There- 
fore, punitive  damage  awards  are  never  available  when  only  sim- 
ple negligence  is  involved.6 

I.    Historical  Development 

Early  common  law  allowed  the  jury  virtually  unlimited  dis- 
cretion in  awarding  damages.  Therefore,  it  was  never  necessary 
to  use  the  label  "punitive  damages."7  However,  soon  after  the 
courts  began  to  require  that  the  damages  assessed  by  the  jury 
bear  a  close  relationship  to  the  victim's  loss,  it  became  apparent 
that  in  certain  circumstances  it  was  desirable  to  allow  the  jury 
to  inflict  a  penalty  upon  the  defendant  greater  than  mere  corn- 


It  must  be  shown  either  that  the  defendant  was  actuated  by  ill  will, 
malice,  or  evil  motive  (which  may  appear  by  direct  evidence  of  such 
motive,  or  from  the  inherent  character  of  the  tort  itself,  or  from 
the  oppressive  character  of  his  conduct,  sometimes  called  "cir- 
cumstances of  aggravation"),  or  by  fraudulent  purposes,  or  that  he 
was  so  wanton  and  reckless  as  to  evince  a  conscious  disregard  for 
the  rights  of  others. 

McCormick  §79,  at  280    (footnotes  omitted). 

It  is  usually  the  defendant's  mental  state  that  is  said  to  justify 
a  punitive  award  against  him,  rather  than  his  outward  conduct. 
Thus  courts  have  developed  a  large  vocabulary  to  describe  the  kind 
of  mental  state  required — the  defendant  must  be  "malicious",  "reck- 
less", "oppressive",  "evil",  "wicked",  or  guilty  of  "wanton  miscon- 
duct," or  "morally  culpable"  conduct.  Since  all  of  these  words  refer 
to  the  same  underlying  culpable  state  of  mind,  and  since  courts  have 
not  been  at  all  concerned  with  any  shades  of  difference  that  might 
be  found  between,  say,  malice  and  recklessness,  almost  any  term 
that  describes  misconduct  coupled  with  a  bad  state  of  mind  will 
describe  the  case  for  a  punitive  award. 

Dobbs  §3.9,  at  205   (footnote  omitted). 

6McCormick  §  79,  at  280 ;  Prosser  §  2,  at  9-10. 

7McClellan,    Exemplary    Damages    in    Indiana,    10    Ind.    L.J.    275,    279 

(1935) ;   Morris,  Punitive  Damages  in  Tort  Cases,  44   Harv.  L.   Rev.   1173, 

1176  n.4   (1931);  Note,  Exemplary  Damages  in  the  Law  of  Torts,  70  Harv. 

L.  Rev.  517,  518-19   (1957). 
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pensation  to  the  plaintiff  would  support.8  At  this  stage  of  com- 
mon law  development,  the  concept  of  punitive  damages  began 
to  emerge. 

This  historical  evolution  is  responsible  for  the  original  de- 
termination that  punitive  damages  could  be  awarded  in  an  action 
based  on  tort,  but  not  in  an  action  based  upon  contract.9  Of  course 
there  were  other  policy  considerations  involved  in  this  determina- 
tion, but  this  clean  separation  between  tort  and  contract  was  pri- 
marily due  to  an  historical  accident.  Since  it  was  easier  to  de- 
velop objective  standards  for  measuring  the  damage  caused  by 
breach  of  a  contract  than  by  a  tortious  injury,  the  common  law 
courts  were  able  to  limit  the  jury's  discretion  in  contract  actions 
much  earlier  than  in  tort  actions.  By  the  time  the  courts  recog- 
nized the  need  for  punitive  damages,  the  rule  forbidding  them  in 
breach  of  contract  actions  was  too  firmly  established  by  prece- 
dent to  be  disturbed. 

II.    Purposes  Served  by  the  Award  of  Punitive  Damages 

Although  punitive  damages  have  frequently  been  subjected  to 
severe  criticism,  when  properly  utilized  they  provide  a  valuable 
judicial  tool.  Among  the  theories  most  frequently  offered  to  jus- 
tify punitive  damage  awards  are  deterrence,  compensation,  bounty, 
and  vindication. 

Deterrence  is  unquestionably  the  most  frequently  stated  rea- 
son for  allowing  punitive  damages.10  When  an  injury  is  inflicted 
in  a  purposeful  manner,  or  with  a  reckless  disregard  for  the  con- 
sequences, it  may  be  desirable  to  discourage  such  conduct  by  re- 
sorting to  punitive  damages.  As  Clarence  Morris  points  out,  puni- 
tive damages  are  '  'ordinarily  merely  a  means  of  increasing  the 
severity  of  the  admonition  of  'compensatory'  damages.'"1  More 
severe  admonition  is  especially  desirable  in  what  Morris  terms 
"unjust  enrichment"  cases.  A  good  illustration  of  the  unjust  en- 
richment concept  is  found  in  an  early  Pennsylvania  case12  which 
involved  damages  caused  by  blasting  on  a  railroad  right  of  way. 
Although  the  railroad  was  informed  that  the  blasting  was  damag- 


6Morris,  Punitive  Damages  in  Tort  Cases,  44  Harv.  L.  Rev.  1173,  1176 
n.4  (1931) ;  Note,  Exemplary  Damages  in  the  Law  of  Torts,  70  Harv.  L. 
Rev.  517,  518-19  (1957). 

9McClellan,  Exemplary  Damages  in  Indiana,  10  Ind.  L.J.  275,  279  (1935) ; 
Note,  Exemplary  Damages  in  the  Law  of  Torts,  70  Harv.  L.  Rev.  517,  531 
(1957). 

10See  authorities  cited  in  note  3  supra. 

11  Morris,  Punitive  Damages  in  Tort  Cases,  44  Harv.  L.  Rev.  1173,  1177 
(1931). 

12Funk  v.  Kerbaugh,  222  Pa.  18,  70  A.  953  (1908),  noted  in  Morris, 
Punitive  Damages  in  Tort  Cases,  44  Harv.  L.  Rev.  1173,  1185-86    (1931). 
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ing  plaintiff's  buildings,  the  railroad,  nonetheless,  ignored  plain- 
tiff's requests  to  use  smaller  charges,  apparently  feeling  that  it 
would  be  cheaper  to  pay  for  the  damage  than  to  delay  the  project 
by  reducing  the  charges.  In  assessing  punitive  damages,  the  court 
noted  that  mere  compensatory  damages  would  enable  the  railroad 
to  force  a  form  of  eminent  domain  upon  its  neighbors. 

In  other  situations,  punitive  damages  may  be  necessary  to 
fully  compensate  the  plaintiff.  This  theory  admits  the  inadequacy 
of  ordinary  compensatory  damages.  As  a  general  rule  it  may  be 
argued  that  there  are  public  policy  reasons  which  justify  requir- 
ing each  party  to  stand  his  own  legal  expenses.  However,  if  the 
defendant's  conduct  has  been  particularly  censurable,  punitive 
damages  determined  by  shifting  the  plaintiff's  legal  costs  to  the 
defendant  may  be  desirable.  In  fact,  the  trend  allowing  more 
frequent  recovery  of  punitive  damages  has  been  paralleled  by  a 
trend  allowing  more  frequent  recovery  of  attorneys'  fees  and 
court  costs  under  the  proper  circumstances.13  Both  trends  are 
based  upon  a  similar  concern — that  a  person  with  a  legitimate 
cause  of  action  should  not  be  discouraged  from  seeking  relief  be- 
cause of  the  prohibitive  expenses  of  litigation,  especially  if  the 
wrongdoer  acted  upon  an  improper  motive. 

Another  justification  for  punitive  damages  is  that  they  are 
a  form  of  bounty.  Under  our  judicial  system  it  is  glaringly  ob- 
vious that  a  man  cannot  afford  to  resort  to  the  courts  if  his  in- 
jury is  small.  In  situations  involving  small  claims,  punitive  dam- 
ages may  serve  to  encourage  an  aggrieved  person  to  protest  an 
outrageous  act  by  making  the  potential  recovery  attractive  enough 
to  justify  investing  the  time  and  money  required.14  This  option 
also  has  the  advantage  of  freeing  the  legal  system  from  total  de- 
pendence upon  governmental  bureaucracy  for  prosecution.15 

A  final  justification  for  the  award  of  punitive  damages  is 
vindication.  This  ancient  theory  is  of  questionable  value  today,16 
but  it  still  retains  some,  life  and  is  supported  by  some  logic.  It  is 
reasoned  that  for  particularly  outrageous,  insulting  acts,  such  as 
spitting  in  a  man's  face,17  a  large  punitive  damage  award  may 


13Saint  Joseph's  College  v.  Morrison,  Inc.,  302  N.E.2d  865  (Ind.  Ct. 
App.  1973). 

14Prosser  §2,  at  11;  Morris,  Punitive  Damages  in  Tort  Cases,  44  Harv. 
L.  Rev.  1173,  1183  (1931). 

,5Dobbs  §3.9,  at  221;  McCormick  §77,  at  276-77;  Prosser  §2,  at  11; 
Morris,  Punitive  Damages  in  Tort  Cases,  44  Harv.  L.  Rev.  1173,  1196  (1931). 

16Morris,  Punitive  Damages  in  Tort  Cases,  44  Harv.  L.  Rev.  1173,  1198 
(1931) ;  Note,  Exemplary  Damages  in  the  Law  of  Torts,  70  Harv.  L.  Rev. 
517,  522   (1957). 

17Alcorn  v.  Mitchell,  63  111.  553,  554  (1872),  noted  in  Morris,  Punitive 
Damages  in  Tort  Cases,  44  Harv.  L.  Rev.  1173,  1198   (1931). 
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salve  the  victim's  hurt  pride  and  dissuade  him  from  taking  re- 
taliatory action. 

Since  the  main  purpose  of  punitive  damages  is  deterrence, 
the  defendant's  financial  condition  is  an  important  fact  to  be  con- 
sidered by  the  jury  in  determining  how  large  an  award  is  neces- 
sary to  provide  sufficient  discouragement.  The  jury  should  con- 
sider the  compensatory  damages  and  punitive  damages  as  a  whole 
so  as  not  to  over-punish  the  defendant.'8  Traditionally,  the  jury 
has  been  allowed  virtually  unlimited  discretion  in  determining  the 
amount  of  a  punitive  damages  award.  Appellate  courts  have  been 
reluctant  to  interfere  without  a  showing  that  the  jury  was  influ- 
enced by  passion  and  prejudice.19  A  lack  of  ascertainable  objec- 
tive standards  has  probably  been  responsible  for  the  fact  that 
trial  judges  and  reviewing  courts  seem  more  reluctant  to  inter- 
fere with  a  punitive  damage  award  than  a  compensatory  damage 
award.20 

Currently,  however,  there  seems  to  be  a  shift  in  attitude. 
Courts  are  more  willing  to  bring  punitive  damages  under  reason- 
able judicial  controls  not  limited  by  a  rigid  formula.21  This  shift 
in  attitude  seems  desirable  because  there  is  probably  more  danger 
that  a  jury  will  allow  passion  and  prejudice  to  influence  its  judg- 
ment in  an  area  with  such  a  debilitating  lack  of  objective  stan- 
dards. Extremely  large  punitive  damage  awards  are  arguably 
counter-productive.  Large  awards  are  seldom  needed  to  perform 
adequately  the  deterrence  function,  whereas  excessive  awards  may 
cause  judges  to  be  overly  cautious  in  allowing  punitive  damages 
at  all.  In  other  words,  greater  control  over  the  size  of  punitive 
damage  awards  hopefully  will  result  in  more  frequent  allowance 
of  punitive  damages,  although  the  average  size  of  the  award  might 
be  smaller.  It  is  often  said  of  criminal  penalties  that  the  certainty 
of  punishment  has  more  deterrent  effect  than  the  severity  of  pun- 
ishment.22 The  same  argument  would  seem  to  be  true  for  civil 
deterrence. 

18Morris,  Punitive  Damages  in  Tort  Cases,  44  Harv.  L.  Rev.  1173, 
1188  (1931). 

19Dobbs  §3.9,  at  204  n.4;  McCormick  §85,  at  296-98. 

20Hartman  v.  Peterson,  246  Iowa  41,  6G  N.W.2d  849  (1954);  McClellan, 
Exemplary  Damages  in  Indiana,  10  Ind.  L.J.  275,  276-77    (1935). 

21Dobbs  §3.9,  at  210;  Prosser  §2,  at  14. 

"Mueller,  The  Public  Law  of  Wrongs — Its  Concepts  in  the  World  of 
Reality,  10  J.  Pub.  L.  203,  210  (1961);  Singer,  Psychological  Studies  of 
Punishment,  58  Calif.  L.  Rev.  405,  420-21  (1970).  See  also  Bailey  & 
Smith,  Punishment:  Its  Severity  and  Certainty,  63  J.  Crim.  L.C.  &  P.S. 
530,  532  (1972),  in  which  reference  is  made  to  the  dismal  failure  that  re- 
sulted from  England's  eighteenth-century  experience  with  excessive  punish- 
ment, such  as  execution  for  the  minor  infraction  of  picking  a  pocket. 
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III.    Problem  Areas 

A.    Equitable  Actions 

Our  legal  history  has  encumbered  punitive  damages  with  two 
frustrating  quirks.  First,  there  has  been  a  great  deal  of  reluc- 
tance to  allow  punitive  damages  in  equity  actions.23  Since  the  an- 
cient rules  of  equity  require  that  the  parties  be  treated  fairly, 
the  argument  has  been  made  that  punishment  has  no  place  in 
an  equity  court.  This  attitude  may  have  been  compatible  with 
eighteenth-century  attitudes,  but  the  twentieth-century  merging 
of  law  and  equity  has  greatly  eroded  any  justification  for  such 
differentiation.  Such  a  rule  is  especially  frustrating  because  fraud 
is  the  basis  for  many  punitive  damage  awards,  and  fraud  com- 
monly gives  rise  to  the  equitable  action  of  reformation  of  a 
contract. 

The  Indiana  courts  have  avoided  the  handicap  of  disallow- 
ing punitive  damages  in  an  equity  action.  In  Hedworth  v.  Chap- 
man,24 the  Indiana  Court  of  Appeals  stated  that  a  court  of  equity 
may  grant  exemplary  damages  in  a  proper  case.  Although  this 
is  still  regarded  as  a  minority  rule,  the  trend  seems  to  be  in  the 
direction  of  allowing  punitive  damage  awards  in  equity  as  well 
as  at  law.25 

B.     Double  Jeopardy 

The  second  quirk  involves  the  double  jeopardy  or  double  pun- 
ishment problem.  The  concept  of  punishing  a  person  in  two  en- 
tirely unrelated  actions,  one  involving  a  criminal  sanction  and 
the  other  involving  punitive  damages  in  a  civil  action,  presents 
two  undesirable  features.  First,  without  the  proper  controls,  valu- 
able judicial  time  will  be  squandered  upon  two  separate  court  pro- 
ceedings. Secondly,  without  adequate  coordination,  the  two  pun- 
ishments may  overly  chastise  the  defendant. 

There  is  a  subtle  but  critical  distinction  between  the  theory 
of  double  jeopardy  and  that  of  double  punishment.  Double  jeop- 
ardy is  a  constitutional  bar  to  a  second  criminal  trial  for  a  single 
act  that  technically  has  no  application  to  punitive  damage  awards 
in  civil  actions.26  Double  punishment,  on  the  other  hand,  is  very 
much  involved  when  punitive  damages  may  be  recovered,  since  it 


23Dobbs  §  3.9,  at  211;  Annot.,  48  A.L.R.2d  947,  948-49  (1956). 

24135  Ind.  App.  129,  192  N.E.2d  649    (1963). 

25Dobbs  §  3.9,  at  211. 

26Maddox  v.  State,  230  Ind.  92,  102  N.E.2d  225  (1951)  ;  State  ex  rel. 
Beedle  v.  Schoonover,  135  Ind.  526,  35  N.E.  119  (1893) ;  Cohen  v.  Peoples, 
140  Ind.  App.  353,  220  N.E.2d  665  (1966) ;  McClellan,  Exemplary  Damages 
in  Indiana,  10  Ind.  L.J.  275,  281-82   (1935). 
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is  the  duty  of  our  judiciary,  as  the  court  pointed  out  in  Taber  v. 
Hudson,27  to  see  that  "each  violation  of  the  law  [is]  certainly  fol- 
lowed by  one  appropriate  punishment  and  no  more."28  Most  juris- 
dictions, however,  have  chosen  to  ignore  the  double  punishment 
problem  altogether  and  have  merely  decided  that  there  is  no  con- 
stitutional double  jeopardy  problem,  because  jeopardy  is  a  legal 
concept  that  is  restricted  solely  to  criminal  trials.29  This  approach 
overlooks  the  basic  unfairness  of  the  double  punishment  aspect. 

In  1854,  Indiana  made  a  commendable  effort  to  correct  this 
problem  in  the  case  of  Taber  v.  Hutson.30  The  court  recognized 
the  problem  as  one  of  double  punishment  by  stating : 

[I]  f  the  principle  of  the  instruction  be  correct,  Taber  may 
be  twice  punished  for  the  same  assault  and  battery.  This 
would  not  accord  with  the  spirit  of  our  institutions.   The 
constitution  declares,  that  "no  person  shall  be  twice  put 
in  jeopardy  for  the  same  offence;"  and  though  that  pro- 
vision may  not  relate  to  the  remedies  secured  by  civil 
proceedings,   still  it  serves  to  illustrate  a  fundamental 
principle  inculcated  by  every  well-regulated  system  of 
government,  viz.,  that  each  violation  of  the  law  should 
be  certainly  followed  by  one  appropriate  punishment  and 
no  more.31 
This  passage  indicates  that  the  court  realized  there  was  no  con- 
stitutional question  involved,  since  the  court  held  only  that  the 
possibility  of  being  "twice  punished  for  the  same  assault  and 
battery"  would   not  accord  with  the  spirit  of   our  institutions. 
Nevertheless,  the  court  chose  to  base  its  holding  on  the  double 
jeopardy  rather  than  the  double  punishment  concept.    Unfortu- 
nately, the  leniency  allowed  by  such  an  approach  has  become  at 
least  as  inequitable  as  the  harshness  caused  by  the  approach  taken 
in  those  jurisdictions  which  ignore  the  problem. 

The  basic  fallacy  is  that  true  double  jeopardy  acts  as  a  bar 
to  the  second  action,  not  the  first.  Thus,  when  correctly  applied, 
the  prohibition  against  double  jeopardy  never  aids  the  defendant 
in  avoiding  jeopardy  completely.  As  Indiana  has  applied  this  con- 
cept to  punitive  damages,  however,  the  civil  punishment  may  be 

275  Ind.  322   (1854). 

28 Id.  at  325. 

29McCormick  §  82,  at  292;  Aldridge,  The  Indiana  Doctrine  of  Exemplary 
Damages  and  Double  Jeopardy,  20  Ind.  L.J.  123  (1945) ;  McClellan,  Ex- 
emplary Damages  in  Indiana,  10  Ind.  L.J.  275,  279  (1935) ;  Morris,  Punitive 
Damages  in  Tort  Cases,  44  Harv.  L.  Rev.  1173,  1195-98  (1931) ;  Note,  Ex- 
emplary Damages  in  the  Law  of  Torts,  70  Harv.  L.  Rev.  517,  524-25  (1957). 

305  Ind.  322  (1854). 

37d.  at  325-26. 
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prevented  even  though  no  assurance  is  offered  that  the  defendant 
will  ever  be  charged  criminally. 

The  potential  for  such  a  problem  was  recognized  in  Taber 
when  the  court  noted  that,  although  a  defendant  is  "liable  to  be 
punished,  a  criminal  proceeding  may  not,  it  is  true  be  instituted 
against  him."32  Furthermore,  Moore  v.  Waitt33  indicates  that  our 
courts  are  not  even  concerned  about  the  occurrence  of  this  mis- 
guided result.  The  Moore  court  stated  that  any  possibility  of  crim- 
inal prosecution  was  sufficient  to  bar  punitive  damages  in  a 
civil  action. 

The  end  result  of  such  an  approach  is  the  strong  possibility 
that  a  significant  number  of  wrongdoers  will  go  entirely  unrepri- 
manded  for  unacceptable  conduct.  Common  knowledge  of  human 
nature  indicates  that  certain  types  of  undesirable  conduct  are 
very  unlikely  ever  to  attract  criminal  prosecution,  for  example, 
borderline  fraud  by  the  local  used-car  dealer  and  leading  citizen. 
This  is  particularly  disturbing  because  it  actually  favors  criminal 
activity.  In  the  example  mentioned  above,  for  instance,  if  the 
used-car  dealer  does  not  commit  actual  criminal  fraud,  he  does 
not  have  the  protection  of  "double  jeopardy,"  so  punitive  dam- 
ages may  be  assessed.  However,  if  his  actions  are  serious  enough 
to  be  criminal,  he  is  protected  from  civil  punishment  even  though, 
as  the  court  indicates  in  Moore,  it  may  be  virtually  certain  that 
no  criminal  prosecution  will  follow.34 

This  entire  development  can  be  traced  to  the  unfortunate  de- 
cision in  Taber  to  base  the  prohibition  of  punitive  damages  on 
double  jeopardy  rather  than  double  punishment.  For  some  reason, 
the  court  felt  it  had  the  power  to  establish  by  judicial  fiat  that 
punitive  damages  could  not  be  assessed  against  someone  in  danger 
of  criminal  prosecution  for  the  same  act;  however,  the  court  felt 
powerless  to  establish  the  more  logically  consistent,  and  more  so- 
cially desirable,  approach  of  declaring  that  paying  punitive  dam- 
ages would  prevent  a  subsequent  criminal  punishment  for  that 
act.  The  Taber  court  noted  that  "the  rules  of  pleading  and  evi- 
dence do  not  permit  a  judgment  like  the  present  [award  of  puni- 
tive damages]  to  be  set  up  as  a  bar  to  a  state  prosecution."35  It 
should  be  noted  that  the  suggested  alternate  approach  would  allow 

•Hd.  at  326. 

33298  N.E.2d  456    (Ind.  Ct.  App.  1973).  The  court  stated: 
[T]his  court  does  not  view  the  rule   [disallowing  punitive  damages 
if  the  defendant's   act  also  subjects   him  to   criminal   prosecution] 
as  being  one  based  on  the  probability  of  criminal  prosecution  but 
rather  on  the  possibility  of  such  prosecution. 
Id.  at  460. 

34See  True  Temper  Corp.  v.  Moore,  299  N.E.2d  844  (Ind.  Ct.  App.  1973). 
355   Ind.  at  326. 
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the  trial  judge  to  decide  when,  if  ever,  a  punitive  damage  award 
would  be  paid,  thus  keeping  open  the  possibility  of  a  criminal  trial. 

There  does  not  appear  to  be  any  reason  why  the  Taber  court 
could  not  have  adopted  the  alternative  theory  of  making  the  pay- 
ment of  punitive  damages  a  bar  to  criminal  punishment  as  easily 
as  it  adopted  the  approach  of  disallowing  punitive  damages  alto- 
gether if  there  is  a  threat  of  criminal  prosecution.  Certainly,  the 
court  today  could  replace  the  Taber  rule  with  a  more  desirable 
approach.  In  considering  whether  or  not  to  replace  the  Taber 
rule,  the  court  should  not  be  overcome  with  sympathy  for  the 
defendant  who  relied  on  this  precedent  to  protect  him  from  puni- 
tive damages  for  some  outrageous  act,  so  long  as  the  court  con- 
tinues to  protect  him  from  being  punished  twice  for  that  act. 

If  this  were  a  constitutionally  mandated  double  jeopardy  situ- 
ation, there  would  be  a  strong  policy  argument  for  the  approach 
taken  by  the  Taber  court.  If  only  one  trial  is  allowed,  this  oppor- 
tunity properly  should  be  reserved  for  the  State  whether  or  not 
the  State  elects  to  exercise  it.  However,  double  jeopardy  is  not 
the  problem.  Indiana  follows  the  virtually  unanimous  rule  that 
the  only  jeopardy  sufficient  to  prevent  a  criminal  prosecution 
must  flow  from  a  previous  criminal  trial.  This  rule,  which  was 
alluded  to  in  Taber  and  specifically  adopted  in  State  ex  rel.  Beedle 
v.  Schoonover,36  has  been  accepted  without  question.37  It  is  clear 
that  no  civil  trial  can  ever  constitute  sufficient  jeopardy  to  bar  a 
subsequent  criminal  trial. 

Since  there  is  no  constitutional  bar  to  trying  the  defendant 
criminally  after  he  has  been  exposed  to  the  danger  of  punitive 
damages,  it  appears  that  the  way  is  open  for  the  court  to  adopt 
a  less  disruptive  rule  that  will  still  accomplish  the  desired  result 
of  not  punishing  the  defendant  twice.  Perhaps  the  most  obvious 
solution  would  be  to  allow  the  jury  to  assess  the  punitive  damage 
award,  but  to  have  the  judge  suspend  execution  of  the  award  or 
hold  the  money  in  court  until  the  statute  of  limitations  has  run 
on  the  criminal  offense,  thus  eliminating  any  danger  of  criminal 
punishment.38    This  approach  would  accomplish  the  goal  defined 

36135  Ind.  526,  35  N.E.  119  (1893).  The  court  stated: 

It  is  true  that  section  59,  article  1,  of  the  Bill  of  Rights  pro- 
vides that  "No  person  shall  be  put  in  jeopardy  twice  for  the  same 
offense,"  but  the  jeopardy  mentioned  is  the  peril  of  a  second  crim- 
inal [i.e.,  one  criminal  prosecution  followed  by  a  second]  prosecution 
for  the  same  felony  or  misdemeanor  .... 
Id.  at  531,  35  N.E.  at  120. 

37Crim  v.  State,  294  N.E.2d  822   (Ind.  Ct.  App.  1973). 
38In  this  respect,  it  is  worthy  of  note  that  Indiana  has  already  established 
that  punitive  damages  are  recoverable  if  suit  is  brought  after  the   statute 
has  run.  In  Cohen  v.  Peoples,  140  Ind.  App.  353,  220  N.E.2d  665   (1966),  the 
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in  Taber  of  not  subjecting  the  defendant  to  double  punishment 
but  would  avoid  the  undesirable  side  effect  of  preventing  puni- 
tive damages  when  there  is  actually  no  danger  of  any  criminal 
sanction. 

Several  statutes,  both  state  and  federal,  have  provided  for 
both  civil  and  criminal  punishment  for  the  same  act.39  This  would 
certainly  seem  to  indicate  that  such  a  policy  meets  with  the  ap- 
proval of  the  ordinary  citizen.  In  fact,  Indiana  has  provided  for 
punitive  damages  in  the  form  of  triple  damages  for  losses  from 
theft,40  one  of  the  most  common  of  all  crimes.  It  should  be  noted, 
however,  that  since  most  statutory  punitive  damage  awards  are 
limited  by  some  formula,  such  as  two  or  three  times  the  actual 
damage,  the  danger  of  over-punishment  is  not  serious. 

All  in  all,  there  seems  to  be  adequate  justification  for  the 
courts  of  Indiana  to  adopt  a  procedure  that  would  accomplish  the 
desirable  goal  of  avoiding  double  punishment  without,  at  the 
same  time,  causing  the  inequities  of  our  present  double  jeopardy 
dilemma. 

IV.    Where  and  Why  Punitive  Damages  Are  Expanding 

A.    In  Other  States 

As  was  noted  above,  punitive  damages  have  traditionally  been 
limited  to  tort  actions  rather  than  contract  actions.  Several  au- 
thorities have  stated  flatly  that  except  for  a  few  narrowly  de- 
fined exceptions,  punitive  damages  are  inappropriate  for  an  action 
based  on  contract.41  However,  it  is  clear  that  the  courts  have 
always  been  willing  to  recognize  certain  exceptions  to  this  gen- 
eral rule  and  to  add  new  exceptions  when  circumstances  justified 
the  addition. 

One  of  the  earliest  and  most  widely  recognized  exceptions 
involved  breach  of  a  contract  to  marry.42   If  seduction  is  carried 

court  held  that  the  jury  was  entitled  to  award  exemplary  damages  since 
the  statute  of  limitations  precluded  any  criminal  punishment. 

39See  15  U.S.C.  §1681  (1970);  id.  §1917  (Supp.  Ill,  1973);  Ind.  Code 
§8-2-13-4  (Burns  1973);  id.  §§24-1-2-3  to  -7  (Burns  1974);  id.  §§25-18- 
1-20  to  -21;  id.  §34-1-48-19  (Burns  1973);  id.  §35-17-5-12  (Ind.  Ann.  Stat. 
§  10-3039,  Burns  Supp.  1974) . 

40Ind.  Code  §  35-17-5-12  (Ind.  Ann.  Stat.  §  10-3039,  Burns  Supp.  1974). 

41  J.  Calamari  &  J.  Perillo,  Law  of  Contracts  §  204,  at  327  (1970) ; 
5  A.  Corbin,  Corbin  on  Contracts  §  1077,  at  437  (1964) ;  L.  Simpson, 
Law  op  Contracts  §  196,  at  394  (1965) ;  Comment,  Exemplary  Damages 
in  Contract  Cases,  7  Willamette  L.J.  137,  138  (1971) ;  Annot.,  84  A.L.R. 
1345,  1346  (1933). 

42Kurtz  v.  Frank,  76  Ind.  594  (1881);  Annot.,  41  L.R.A.  (N.S.)  840 
(1913) ;  McClellan,  Exemplary  Damages  in  Indiana,  10  Ind.  L.J.  275,  279 
(1935). 
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out  by  a  fraudulent  promise  of  marriage,  punitive  damages  have 
long  been  deemed  appropriate,  notwithstanding  that  the  suit  is 
brought  in  contract  rather  than  tort. 

From  this  early  exception,  it  was  an  easy  step  for  most 
courts  to  allow  punitive  damages  for  any  contract  action  involv- 
ing fraud.43  This  is  not  to  say  that  fraud  satisfied  per  se  the  re- 
quirement for  a  sufficiently  culpable  mental  state,  but  merely  that 
if  the  defendant's  conduct  was  sufficiently  outrageous,  punitive 
damages  would  be  allowed  even  though  the  suit  was  in  contract 
rather  than  tort.  Perhaps  the  allowance  of  punitive  damages  for 
fraud  was  thought  to  be  justified  by  the  tort  of  deceit,  because 
another  longstanding  exception  has  been  that  if  a  contract  breach 
is  sufficiently  mingled  with  an  independent  tort,  the  fact  that  the 
plaintiff  chose  to  sue  in  contract  rather  than  tort  would  not  bar 
punitive  damages.44 

Another  of  the  early  exceptions  allowed  punitive  damages 
for  an  oppressive  breach  by  a  "public  utility"45  such  as  a  water 
company,46  a  railroad  company,47  a  bank,48  and  later,  on  rare  occa- 
sions, an  employer.49  This  exception  is  usually  justified  upon  the 
theory  that  since  the  utility  is  given  a  favored  position  by  the 
public,  it  owes  the  public  a  "legal"  duty,  so  that  breach  of  this 
duty  is  a  tort.  However,  it  also  seems  important  that  all  these 
cases  have  two  other  things  in  common.  First,  the  defendants 
were  "big  guys"  with  a  great  deal  of  economic  leverage,  and,  sec- 
ondly, the  plaintiffs  were  "little  guys"  who  could  do  very  little 
to  protect  themselves  from  the  defendants'  bad  faith.  In  circum- 
stances involving  considerable  disparity  of  economic  power,  puni- 
tive damages  offer  one  of  the  few  ways  for  the  court  to  protect 
the  individual  from  being  trampled  upon,  and  thus  to  fulfill  its 
responsibility  of  providing  a  remedy  for  every  injury  it  has  the 
power  to  relieve. 

More  recently,  several  courts  have  allowed  punitive  damages 
for  oppressive  breaches  of  contract  by  insurance  companies  guilty 
of  over-reaching  in  an  attempt  to  force  an  unfair  settlement  on 

43Wheatcraft  v.  Myers,  57  Ind.  App.  371,  107  N.E.  81  (1914) ;  McCor- 
mick  §  81,  at  289. 

44  J.  Calamari  &  J.  Perillo,  Law  op  Contracts  §  204,  at  327  (1970) ; 
5  A.  Corbin,  Corbin  on  Contracts  §  1077,  at  439  (1964) ;  L.  Simpson, 
Law  of  Contracts  §  196,  at  394  (1965). 

45Dobbs  §3.9,  at  206-07;  McCormick  §81,  at  289-90;  L.  Simpson,  Law 
of  Contracts  §  196,  at  394  (1965) ;  Note,  Exemplary  Damages  in  the  Law 
of  Torts,  70  Harv.  L.  Rev.  517,  531-32   (1957). 

46Birmingham  Waterworks  Co.  v.  Keiley,  2  Ala.  App.  629,  56  So.  838 
(1911). 

47Jeffersonville  R.R.  v.  Rogers,  38  Ind.  116   (1871). 

48Woody  v.  National  Bank,  194  N.C.  549,  140  S.E.  150   (1927). 

49Taylor  v.  Atchison,  T.  &  S.F.  Ry.,  92  F.  Supp.  968   (W.D.  Mo.  1950). 
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the  claimant.50  An  oppressive  breach  sufficient  to  justify  puni- 
tive damages  typically  involves  an  unconscionable  breach  of  con- 
tract by  someone  with  a  great  deal  of  economic  power  over  the 
other  party;  it  is  an  attempt  to  use  this  economic  leverage  to 
force  the  weaker  party  to  submit  to  demands  supported  by  no 
legal  or  contractual  obligation.  For  example,  in  Fletcher  v.  West- 
ern National  Life  Insurance  Co.,51  the  insured  had  a  sound  claim 
for  disability  payments,  but  Western  National  attempted  to  force 
him  to  waive  this  claim  by  threatening,  without  justification,  to 
sue  him  for  the  return  of  previous  benefits  paid.  By  the  assertion 
of  pure  economic  power,  with  no  reasonable  color  of  legal  right, 
Western  National  attempted  to  compel  Fletcher  to  give  up  a  valid 
legal  claim  against  them.  Although  the  insurance  company's  ac- 
tion did  not  constitute  a  recognized  tort  in  the  ordinary  sense, 
punitive  damages  appropriately  were  awarded.  The  parallel  be- 
tween the  Fletcher  exception  and  the  earlier  ones  involving  other 
"big  guys"  is  striking.  The  court  was  again  required  to  grapple 
with  a  situation  in  which  economic  power  was  used  to  oppress  a 
"little  guy"  who  had  no  practical  means  of  defense.  If  the  courts 
deny  punitive  damages  for  such  oppression,  they  are  positively 
encouraging  this  sort  of  barbarism. 

The  justification  for  punitive  damages  in  the  insurance  cases 
is  similar  to  the  justification  noted  in  the  "unjust  enrichment" 
situation.  If  punitive  damages  are  denied,  such  economic  oppres- 
sion will  actually  be  rewarded,  because,  in  the  absence  of  puni- 
tive damages,  the  most  serious  consequence  threatening  the  com- 
pany is  that  it  may  be  forced  eventually  to  pay  only  what  it  owed 
in  the  first  place.  Meanwhile,  the  delay  will  permit  the  company 
to  use  the  contested  money  at  a  very  favorable  rate  of  interest, 
and  additionally  it  will  permit  the  company  to  take  advantage  of 
the  statistical  certainty  that  a  significant  number  of  claimants 
will  be  persuaded  to  give  up  or  compromise  their  claims. 

Although  this  newest  exception  began  with  insurance  com- 
panies, there  seems  to  be  little  judicial  reluctance  to  extend  it  to 
other  oppressive  breaches.52  There  are  no  fundamental  differences 

50Gruenberg  v.  Aetna  Ins.  Co.,  9  Cal.  3d  566,  510  P.2d  1032,  108  Cal. 
Rptr.  480  (1973) ;  Fletcher  v.  Western  Nat'l  Life  Ins.  Co.,  10  Cal.  App.  3d 
376,  89  Cal.  Rptr.  78  (1970);  Rex  Ins.  Co.  v.  Baldwin,  323  N.E.2d  270 
(Ind.  Ct.  App.  1975);  Vernon  Fire  &  Cas.  Co.  v.  Sharp,  316  N.E.2d  381 
(Ind.  Ct.  App.  1974) ;  Kirk  v.  Safeco  Ins.  Co.  of  America,  28  Ohio  Misc. 
44,  273  N.E.2d  919  (C.P.  Franklin '  County  1970).  Contra,  Eckenrode  V. 
Life  of  America  Ins.  Co.,  470  F.2d  1  (7th  Cir.  1972)  ;  Cassady  v.  United 
Ins.  Co.  of  America,  370  F.  Supp.  388  (W.D.  Ark.  1974). 

51 10  Cal.  App.  3d  376,  89  Cal.  Rptr.  78  (1970). 

"Notice  how  the  courts  state  their  holdings:  Gruenberg  v.  Aetna  Ins. 
Co.,   9   Cal.   3d   566,   510    P.2d   1032,   108    Cal.    Rptr.   480    (1973);    Fletcher 
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which  would  cause  punitive  damages  to  be  more  appropriate  against 
an  insurance  company  than  against  a  car  dealer  or  a  realtor,  for 
instance.  The  fact  that  most  of  the  leading  cases  awarding  puni- 
tive damages  for  an  oppressive  breach  of  contract  involve  insur- 
ance companies  seems  merely  to  be  because  insurance  companies 
are  more  likely  to  be  involved  in  such  suits.  Perhaps  this  is  be- 
cause insurance  companies  are  more  likely  to  use  oppressive  tac- 
tics, or  perhaps  it  is  because  insurance  companies  are  attractive 
defendants. 

Faced  with  the  obvious  injustice  of  this  oppressive  type  of 
situation,  most  courts  are  discovering  ways  to  extend  punitive 
damages  into  this  new  exception  to  the  rule  that  forbids  punitive 
damages  for  breach  of  contract.  The  development  of  punitive  dam- 
ages in  California  presents  an  interesting  case  study.  Since  the 
California  courts  were  confined  by  a  statute  which  prohibited 
punitive  damages  for  breach  of  contract,  they  chose  the  straight- 
forward method  of  declaring  oppressive  breaches  to  be  torts.53 
This  feat  was  accomplished  by  finding  an  implied-in-law  duty  to 
deal  fairly  and  do  nothing  to  injure  the  other  party.  It  is  interest- 
ing to  observe  that  the  court  discovered  this  implied-in-law  duty 
by  returning  to  an  early  contract  case  and  reading  the  implied- 
in-law  covenant  of  good  faith  as  an  implied-in-law  legal  duty.54 

Another  way  in  which  courts  structure  a  foundation  for  puni- 
tive damages  is  by  redefining  a  presently  existing  tort  to  make  it 
less  restrictive.  A  popular  tort  for  this  approach,  quite  under- 
standably, is  the  tort  of  intentional  infliction  of  emotional  dis- 
tress.55  A  slight  variation  in  this  approach  was  taken  by  the  Su- 

v.  Western  Nat'l  Life  Ins.  Co.,  10  Cal.  App.  3d  376,  89  Cal.  Rptr.  78 
(1970) ;  Kirk  v.  Safeco  Ins.  Co.  of  America,  28  Ohio  Misc.  44,  273  N.E.2d 
919  (C.P.  Franklin  County  1970).  The  courts  discussed  breaches  of  contracts 
generally,  rather  than  confining  themselves  strictly  to  insurance  contracts. 
For  example,  in  Kirk  the  court  stated: 

Therefore,  it  is  the  finding  of  the   court  that  the  actions   of 
the  defendant  were  such  as  to  be  a  breach  of  contract  amounting 
to  a  wilful,  wanton  and  malicious  tort  and  fixes  punitive  damages. 
Id.  at  46,  273  N.E.2d  at  921    (emphasis  added). 
53See  California  cases  in  note  52  supra. 

54The  court  "found"  this  legal  duty  in  Crisci  v.  Security  Ins.  Co.,  66 
Cal.  2d  425,  426  P.2d  173,  58  Cal.  Rptr.  13  (1967),  by  going  back  to 
Comunale  v.  Traders  &  Gen.  Ins.  Co.,  50  Cal.  2d  654,  328  P.2d  198  (1958). 
However,  Comunale  speaks  only  of  an  implied  contractual  duty. 

^Compare  Wetzel  v.  Gulf  Oil  Corp.,  455  F.2d  857  (9th  Cir.  1972),  with 
Eckenrode  v.  Life  of  America  Ins.  Co.,  470  F.2d  1  (7th  Cir.  1972).  Also,  there 
is  an  interesting  dissent  in  Boswell  v.  Hughes,  491  S.W.2d  762  (Tex.  Civ. 
App.   1973),   in  which   Chief  Judge   Ramsey   said: 

In  attempting  to  classify  causes  of  action,  the  lines  of  delinea- 
tion between  tort  and  contract  actions  may  become  somewhat  ob- 
scure, particularly  when  contractual  relief  as  well  as  damages  for 
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preme  Court  of  South  Carolina  when  it  defined  fraud  in  such 
vague  terms  as  to  include  a  wide  variety  of  sins,  thus,  perhaps, 
allowing  punitive  damages  merely  for  "dealing  unfairly."56 

A  few  courts  have  finally  taken  the  most  desirable  approach 
of  all,  declaring  unequivocally  that  punitive  damages  are  allow- 
able for  sufficiently  outrageous  breaches  of  contract.57  This  ap- 
proach has  the  advantage  of  avoiding  the  intricacies  of  legal  fic- 
tions required  by  the  other  methods.  These  legal  fictions  too  often 
lead  to  miscarriages  of  justice  in  individual  cases.  It  appears, 
however,  that  courts  are  more  likely  to  adopt  this  theory  as  the 
culmination  of  a  gradual  process  rather  than  as  an  abrupt  re- 
versal. Thus,  it  is  safe  to  predict  that  several  courts  which  are 
presently  relying  on  some  form  of  legal  fiction  will  be  able  to 
shed  this  encumberance  as  soon  as  the  evolution  in  thinking  has 
matured.  In  this  respect,  the  courts  are  following  a  time  tested 
method  of  changing  the  common  law.  First  they  cut  several  ex- 
ceptions from  the  general  rule,  then  they  expand  these  exceptions, 
until  finally  it  becomes  necessary  to  redefine  the  general  rule  in 
narrower  terms. 

B.    In  Indiana 

Indiana  clearly  seems  to  have  established  herself  at  the  fore- 
front of  this  modern  trend  of  allowing  punitive  damage  awards 
for  oppressive  breaches  of  contract  with  a  case  recently  decided 
by  the  First  District  Indiana  Court  of  Appeals,  Vernon  Fire  & 
Casualty  Insurance  Co.  v.  Sharp.5*    Prior  to  Vernon,  the  law  in 

tortious  conduct  are  sought.  In  an  effort  to  define  a  tort,  it  has 
been  stated  that  the  term  "tort"  has  never  been  accurately  defined 
and  from  its  nature,  the  term  may  be  incapable  of  exact  definition. 

Id.  at  764. 

"Wright  v.  Public  Sav.  Ins.  Co.,  204  S.E.2d  57  (S.C.  1974)  : 
Fraud  assumes  so  many  hues  and  forms,  that  courts  are  compelled 
to  content  themselves  with  comparatively  few  general  rules  for 
its  discovery  and  defeat,  and  allow  the  facts  and  circumstances 
peculiar  to  each  case  to  bear  heavily  upon  the  conscience  and  judg- 
ment of  the  court  or  jury  in  determining  its  presence  or  absence. 
While  it  has  often  been  said  that  fraud  cannot  be  precisely  defined, 
the  books  contain  many  definitions,  such  as  unfair  dealing;  the 
unlawful    appropriation    of    another's    property   by   design. 

Id.  at  59   (emphasis  added). 

57Adams  v.  Whitfield,  290   So.  2d  49    (Fla.  1974)  ;   Vernon  Fire  &  Cas. 

Ins.  Co.  v.  Sharp,  316  N.E.2d  381    (Ind.   Ct.  App.   1974)  ;   see  Isagholian  v. 

Carnegie  Institute  of  Detroit,  51  Mich.  App.   220,  214  N.W.2d  864    (1974); 

Kirk  v.  Safeco  Ins.  Co.  of  America,  28  Ohio  Misc.  44,  273  N.E.2d  919   (C.P. 

Franklin  County  1970). 

56316  N.E.2d  381    (Ind.  Ct.  App.   1974).  In  a  similar  case   Vernon  was 

cited  by  the  appellate  court  to   support  a   punitive   damage   award   against 

an  insurance  company  for  its  bad  faith  refusal  to   pay  a  claim.   Rex   Ins. 
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Indiana  with  respect  to  this  expansion  in  punitive  damages  was 
uncertain.  Perhaps  a  few  recent  cases  will  help  put  Vernon  in 
perspective. 

The  case  of  Jerry  Alderman  Ford  Sales,  Inc.  v.  Bailey,59  de- 
cided by  the  Second  District  Court  of  Appeals,  appeared  to  be 
the  most  progressive.  The  essential  facts  were  that  Bailey  pur- 
chased a  gravel  truck  from  Jerry  Alderman  Ford  which  proved 
to  be  unsatisfactory,  so  Bailey  returned  it  for  repairs.  Jerry 
Alderman  repaired  the  truck  but  refused  to  return  it  until  reim- 
bursed for  the  cost  of  repairs.  The  trial  court,  however,  found 
that  Jerry  Alderman's  claim  was  invalid  because  of  an  implied 
warranty  of  fitness  and,  after  characterizing  the  defendant's  ac- 
tions as  oppressive,  the  court  awarded  punitive  damages. 

The  Second  District  Court  of  Appeals  upheld  this  award,  but 
it  is  not  clear  whether  the  court  of  appeals'  decision  was  based 
upon  a  finding  of  a  technical  tort  of  conversion,  some  variation 
of  fraud,  or  simply  an  oppressive  breach  of  contract.  The  court 
pointed  out: 

It  may  be  observed  that  it  is  quite  possible  for  a 
single  act  to  constitute  not  only  actionable  fraud,  if  such 
fraud  were  alleged,  but  to  constitute  as  well,  evidence  of 
a  malicious  or  fraudulent  state  of  mind  on  the  part  of 
defendant  so  as  to  authorize  the  award  to  plaintiff  of 
punitive  damages  pursuant  to  a  complaint  for  contract 
rescission  and  damages  ...  or  as  here,  a  complaint  for 
damages  for  conversion  or  for  breach  of  a  contract  of 
bailment.60 
The  court  then  observed  that  the  allegation  of  the  plaintiff  was 
that  the  conduct  of  the  defendants  was  "malicious  and  oppressive" 
rather  than  fraudulent.61 

Even  if  this  case  did  not  clearly  hold  that  an  oppressive  breach 
of  contract  would  be  a  sufficient  foundation  for  punitive  damages, 
at  least  it  certainly  indicated  that  the  court  would  be  receptive  to 
such  an  approach.  It  is  true  that  the  court  never  explained  exactly 
what  supported  the  punitive  damage  award,  and  it  could  be  argued 
that  the  award  was  based  upon  some  well  recognized  exception, 
such  as  the  independent  tort  of  conversion  involved.  However,  the 
mere  fact  that  the  court  hesitated  to  restrict  itself  may  be  sig- 
nificant. The  opinion  certainly  did  not  indicate  that  an  oppressive 
breach  was  not  sufficient.  Furthermore,  it  must  be  emphasized 
that  in  reading  the  opinion,  one  is  impressed  by  the  fact  that  no 

Co.  v.  Baldwin,  323  N.E.2d  270  (Ind.  Ct.  App.  1975).  Thus,  Vernon  is  not 
an  isolated  holding. 

59291  N.E.2d  92   (Ind.  Ct.  App.  1972). 

60Id.  at  98  (citation  omitted). 

*7d. 
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matter  what  legal  explanation  is  offered,  punitive  damages  were 
obviously  awarded  by  the  jury  simply  because  the  jurors  thought 
the  oppressive  conduct  involved  required  a  reprimand. 

The  holding  in  Jerry  Alderman  Ford,  however,  seemed  to  be 
at  odds  with  the  \yre-Vernon  decisions  issuing  from  the  First  Dis- 
trict Court  of  Appeals.  These  cases  all  required  that  fraud  be 
specifically  proved  before  punitive  damages  could  be  allowed  in  a 
contract  action.  However,  by  approaching  these  decisions  on  a 
case  by  case  basis,  the  results  can  be  reconciled  with  Vernon,  al- 
though the  language  used  by  the  First  District  Court  of  Appeals 
can  only  be  explained  by  admitting  that  the  court  has  changed 
its  attitude. 

One  of  the  most  important  cases  from  the  first  district  is 
Standard  Land  Corp.  v.  Bogardits.62  There  was  a  complicated  joint 
venture  in  which  Standard  was  to  build  a  golf  course  and  Macke 
Homes  was  to  build  homes  for  a  planned  community.  Standard 
flagrantly  breached  its  contract,  attempting  to  force  Macke  Homes 
and  those  who  had  already  purchased  homes  to  buy  the  golf  course. 
The  trial  court  awarded  five  thousand  dollars  punitive  damages 
against  Standard  because  Standard's  breach  "import  [ed]  oppres- 
sion" and  indicated  a  "spirit  of  wanton  disregard  for  the  rights  of 
Macke."63  However,  the  appellate  court  reversed  the  punitive  dam- 
ages award  because  there  was  no  specific  finding  of  fraud.  The 
court  also  noticed  the  fact  that  punitive  damages  were  not  prayed 
for  but  first  appeared  when  the  judge  awarded  them.  The  opinion 
of  the  court  clearly  indicated  that  the  absence  of  a  finding  of 
fraud  was  the  deciding  factor  in  causing  reversal.  But  one  cannot 
ignore  another  critical  element  of  this  case,  which  is  that  Macke 
Homes  can  hardly  be  considered  a  "little  guy."  This  is  not  a  typi- 
cal "consumer  oppression"  case;  rather,  it  is  a  rough  and  tumble 
businessman  versus  businessman  situation  in  which  it  is  certainly 
arguable  that  the  court  should  be  slow  to  punish. 

On  this  basis,  that  businessmen  should  be  allowed  to  struggle 
with  each  other,  Standard  may  remain  a  sound  decision.  Certainly 
there  are  justifiable  policy  reasons  for  arguing  that  even  though 
a  "little  guy"  may  deserve  a  punitive  damage  award  for  an  oppres- 
sive breach,  a  businessman  needs  it  only  as  protection  against  fraud. 
This  question  remains  open,  but  Vernon  seems  to  have  established 
that  the  "little  guy"  is  no  longer  remedyless  against  an  oppressive 
breach,  even  in  the  absence  of  a  specific  finding  of  fraud. 

Another  recent  case  in  which  the  first  district  court  held  that 
fraud  was  a  necessary  element  for  punitive  damages  at  contract 


62289   N.E.2d  803    (Ind.   Ct.  App.   1972) 
63Id.  at  820. 
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was  Physicians  Mutual  Insurance  Co.  v.  Savage.64  However,  in 
Physicians  Mutual,  the  trial  court  had  found  fraud,  so  there  was 
no  pressure  upon  the  court  to  reconsider  the  issue. 

With  Vernon,  though,  it  appears  that  the  first  district  has 
closed  the  gap  that  previously  existed  between  itself  and  the  Sec- 
ond District  Court  of  Appeals.  Vernon  has  a  rather  confusing 
factual  basis,  and  unfortunately  the  brief  court  opinion  does  little 
to  clarify  it.  This  is  especially  lamentable,  because  without  know- 
ing more  of  the  background,  it  is  difficult  to  decide  whether  or 
not  the  court  actually  went  too  far. 

Sharp  owned  a  creosoting  plant  operated  by  Easter  with  a 
total  value  of  approximately  §125,000. 00.65  Sharp  originally  car- 
ried full  insurance,  split  equally  with  four  companies,  $31,250.00 
face  value  each.  But  later  Sharp  cancelled  one  policy  and  still 
later  Easter  cancelled  another  policy  without  Sharp's  knowledge. 
Thus,  at  the  time  of  the  fire,  only  two  policies  remained  effec- 
tive, one  with  Vernon  and  one  with  Great  American  Insurance 
Company. 

In  addition  to  Sharp's  claim,  Easter  lost  personal  property  in 
the  fire  that  he  claimed  should  have  been  insured.  He,  therefore, 
sued  the  agent  involved  and  Vernon  for  negligently  failing  to 
insure  him. 

Since  the  fire  caused  over  $94,000.00  of  damage,  more  than 
the  full  face  value  of  both  policies  ($62,500.00),  Sharp  claimed 
full  recovery.  The  insurance  companies,  however,  refused  to  settle 
for  two  reasons.  First,  they  argued  that  Easter,  if  covered  at  all, 
was  actually  covered  under  these  policies,  so  if  they  paid  Sharp, 
they  might  be  forced  to  pay  twice.  Secondly,  they  argued  that  each 
policy  covered  only  one-fourth  of  the  loss  anyway  ($23,527.02). 
During  the  two  year  period  before  the  trial,  Sharp  repeatedly  in- 
formed the  insurance  companies  how  desperately  he  needed  the 
money,  but  they  refused  to  discuss  a  settlement  with  him,  each 
offering  only  to  pay  $23,527.02  if  he  would  make  Easter  with- 
draw his  suit. 

Obviously,  a  fact  situation  as  complex  as  this  is  capable  of 
several  interpretations.  However,  for  the  present  purposes,  it  will 
be  sufficient  merely  to  point  out  what  the  jury  must  have  con- 
cluded in  order  to  reach  the  verdict  it  rendered.  First,  the  jury 
must  have  found,  as  the  plaintiff  argued,  that  Easter's  claim  had 
absolutely  nothing  to  do  with   Sharp's,  and  that  the  insurance 

64296  N.E.2d  165   (Ind.  Ct.  App.  1973). 

65This  information  obtained  from  appellate  opinion,  Vernon  Fire  &  Cas. 
Ins.  Co.  v.  Sharp,  316  N.E.2d  381  (Ind.  Ct.  App.  1974) ;  Briefs  for  Appellant 
and  Appellee,  id.;  and  Interview  with  John  T.  Lorenz,  counsel  for  Vernon, 
in  Indianapolis,  Indiana,  Oct.  17,  1974. 
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company  was  merely  trying  to  take  advantage  of  its  economic 
leverage  to  force  Sharp  to  intercede  for  them. 

Secondly,  it  must  have  been  determined  that  the  insurance 
companies,  possibly  through  oversight,  had  failed  to  write  poli- 
cies covering  only  one-fourth  of  the  total  loss  each,  as  they  claimed. 
Thus,  when  half  of  the  insurance  was  cancelled,  those  companies 
remaining  were  indeed  liable  for  the  full  face  amount  of  each 
policy  in  the  event  that  over  half  the  property  was  destroyed.  If 
this  were  the  case,  then  the  jury  easily  could  have  decided  that 
the  companies  realized  their  liability  but  were  maliciously  going 
to  court,  possibly  out  of  spite,  or  possibly  in  the  hope  of  mak- 
ing Sharp  back  down  in  spite  of  their  contractual  obligations 
to  pay  him. 

These  conclusions  are  supported  by  the  evidence.  First  of  all, 
part  of  the  language  in  the  insurance  contract  itself  indicates  that 
the  coverage  was  not  restricted  to  one-fourth  of  the  loss: 

This  company  shall  not  be  liable  for  a  greater  proportion 

of  any  loss  than  the  amount  hereby  insured  shall  bear  to 

the  whole  insurance  covering  the  property  against  the 

peril  involved,  whether  collectible  or  not.66 

Secondly,  and  perhaps  most  damning  of  all,  the  insurance 
companies  failed  to  introduce  one  scrap  of  evidence  to  support 
their  contention  either  that  Easter's  claim  interfered  with  Sharp's, 
or  that  the  policies  covered  only  one-fourth  of  the  loss.  The  in- 
surance companies  were  content  to  rest  their  case  at  the  conclu- 
sion of  the  plaintiff's  presentation.  These  facts  are  certainly  not 
conclusive  of  the  case,  but  they  do  lend  support  to  the  findings  of 
the  jury  that  the  contract  was  clear  on  its  face,  and  that  the  in- 
surance companies  breached  in  bad  faith.  The  appellate  court's 
holding  that  such  findings  support  punitive  damages,  and  that  a 
finding  of  fraud  is  unnecessary,  is  a  commendable  step  forward. 

This  case  does,  however,  acquaint  us  with  a  disagreeable 
specter  associated  with  allowing  punitive  damages  for  oppressive 
breaches — the  chilling  effect  involved.  It  is  clear  that  if  this  were 
an  honest  dispute,  as  the  insurance  companies  claimed,  punitive 
damages  would  be  undesirable.  Punitive  damages  ought  never  be 
available  to  discourage  someone  from  asserting  his  rights,  even 
questionable  ones,  in  a  court  of  law. 

However,  the  actor's  state  of  mind  here,  as  in  a  criminal 
trial,  is  a  difficult  thing  to  prove,  and  the  jury  must  be  allowed 
to  consider  evidence  of  his  conduct  in  deciding  whether  or  not  to 
award  punitive  damages.  This  does  not  mean  that  there  are  no 
safeguards;  nor  does  it  mean  that  if  the  jury  finds  that  an  in- 
surance company,  or  some  other  "big  guy,"  has  made  an  erroneous 

6&316  N.E.2d  at  383. 
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defense,  punitive  damages  can  be  tacked  on  automatically.  The 
trial  judge  is  still  in  an  excellent  position  to  remove  this  question 
from  the  jury,  and  has  a  responsibility  to  do  so,  if  he  is  convinced 
that  this  is  a  sincere  contest.  Thus,  no  one  should  be  fearful  of  as- 
serting an  honest  claim  in  court. 

Although  a  miscarriage  of  justice  admittedly  is  always  pos- 
sible, so  long  as  proper  safeguards  are  maintained,  there  is  no 
reason  to  believe  that  the  jury  system  will  not  continue  to  be  a 
fair  method  of  dispensing  justice.  To  require  proof  that  the  de- 
fendant's actual  thoughts  were  malicious  would  be  no  more  pos- 
sible in  a  punitive  damage  case  than  in  a  criminal  case.  Since  it 
is  impossible  to  know  what  a  man  is  thinking,  the  jury  must  be 
allowed  to  decide  on  the  basis  of  external  indications.  This  being 
the  situation,  our  appellate  court  adopted  the  proper  method  of 
review  when  it  chose  to  examine  the  record  in  the  light  most 
favorable  to  the  plaintiff.67  This  approach  still  allows  the  defen- 
dant a  triple  safeguard  against  unjustified  punishment.  First,  the 
trial  judge  will  not  allow  the  question  to  go  to  the  jury  unless  he 
can  see  evidence  of  bad  faith  or  oppressive  conduct.  Secondly,  the 
jury  must  actually  find  such  oppressive  action.  Finally,  the  ap- 
pellate court  must  determine  that  as  a  matter  of  law  the  jury 
could  so  find.  This  would  seem  to  allow  the  defendant  sufficient 
protection  and,  at  the  same  time,  offer  the  court  a  workable  method 
of  preventing  contract  oppression. 

After  several  years  of  uncertainty,  the  first  and  second  ap- 
pellate districts  of  Indiana  seem  to  have  agreed  that,  even  in  a 
contract  action,  Indiana  law  permits  recovery  of  punitive  dam- 
ages where  the  conduct  of  the  wrongdoer  indicates  a  heedless  dis- 
regard of  the  consequences,  malice,  gross  fraud,  or  oppressive 
conduct.68  The  third  district  has  not  yet  been  asked  to  extend 
the  availability  of  punitive  damage  awards  to  cases  involving 
findings  of  less  than  fraud,  but  there  is  no  reason  to  believe  they 
will  oppose  the  other  districts  when  the  time  comes.69 


In  examining  the  factual  record  to  determine  whether  there  is 
sufficient  evidence  to  warrant  the  award  of  punitive  damages,  it  goes 
without  saying  that  we  must  and  will  examine  it  in  the  light  most 
favorable  to  the  decision  of  the  trial  court.  In  this  context  Appellee 
is  entitled  to  such  favorable  inferences  from  all  the  evidence  pro- 
duced no  matter  from  what  source. 

Id.  at  384. 

68Rex    Ins.    Co.    v.    Baldwin,    323    N.E.2d    270     (Ind.    Ct.    App.    1975); 

Vernon  Fire  &  Cas.  Co.  v.  Sharp,  316  N.E.2d  381  (Ind.  Ct.  App.  1974). 

69Bob   Anderson   Pontiac,   Inc.   v.   Davidson,   293    N.E.2d   232    (Ind.    Ct. 

App.  1973). 
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V.    Factors  Influencing  the  Expansion 
of  Punitive  Damages 

There  can  no  longer  be  any  doubt  that  the  availability  of 
punitive  damages  is  increasing;  the  question  now  is  where  to 
draw  the  line.  Behind  the  scenes,  several  forces  are  having  justi- 
fiable influence  on  the  courts. 

First,  courts  are  exhibiting  a  growing  intolerance  for  "con- 
tractual oppression,"  which  they  often  refer  to  as  "consumer 
fraud,"70  although  the  label  is  not  quite  broad  enough.  While  it 
is  true  that  such  oppression  usually  involves  consumers,  the  touch- 
stone is  really  the  economic  oppression  involved.  It  just  happens 
that  this  oppression  usually  occurs  in  the  consumer  context.  Fraud, 
too,  seems  not  quite  accurate.  Oppression  is  the  actual  key,  and 
justifiably  so.  Does  it  make  any  difference  whether  the  man  never 
intended  to  do  as  he  promised,  or  whether  he  realized  after  the 
contract  was  signed  that  he  could  extort  more  from  the  other  party  ? 
One  is  fraud,  the  other  is  merely  an  oppressive  breach;  but  can 
anyone  argue  that  the  end  result  is  any  different,  or  that  one 
action  is  less  demanding  of  deterrence  than  the  other?  Courts  are 
recognizing  that  entering  a  contract  often  makes  one  party  de- 
pendent on  the  other — creating  a  type  of  fiduciary  relationship.71 

Perhaps  the  courts  are  compensating  for  our  changing  eco- 
nomic structure.  People  no  longer  deal  with  the  village  blacksmith 
and  the  town  grocer.  Now  the  public  deals  with  General  Motors 
and  A  &  P.  The  individual  consumer  no  longer  has  the  bargaining 
strength  that  competition  provided  when  the  parties  dealt  on  a 
one  to  one  basis,  so  he  is  more  vulnerable.  When  the  courts  at- 
tempt to  increase  the  consumer's  muscle,  they  are  using  punitive 
damages  for  the  same  reasons  they  have  always  used  them — to 
prevent  oppressive  behavior  "actuated  by  ill  will,  malice,  or  evil 
motive."72  The  difference  is  merely  that  a  changing  society  has 
created  new  opportunities  for  oppressive  behavior,  so  the  courts 
have  developed  new  ways  to  control  it. 

However,  there  are  some  valid  reasons  for  applying  restraints 
to  this  expansion.  Perhaps  most  importantly,  the  courts  must  be 
careful  not  to  discourage  honest  litigation  by  allowing  punitive 
damages  against  someone  who  is  merely  exercising  his  right  to 
adjudicate  an  honest  dispute — even  if  he  is  found  to  be  in  error 
and,  indeed,  even  if  this  litigation  injures  the  other  party.73    The 

70Capitol  Dodge  v.  Haley,  288  N.E.2d  766  (Ind.  Ct.  App.  1972) ;  Walker 
v.  Sheldon,  10  N.Y.2d  401,  179  N.E.2d  497,  223  N.Y.S.2d  488   (1961). 

7}See  Fletcher  v.  Western  Nat'l  Life  Ins.  Co.,  10  Cal.  App.  3d  376, 
89  Cal.  Rptr.  78    (1970). 

72McCormick  §  79,  at  280.  See  note  5  supra. 

73See  text  accompanying  notes  66  &  67  supra. 
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cases  indicate,  however,  that  courts  are  very  much  aware  of 
this  problem  and  are  protecting  the  right  to  adjudicate  honest 
disputes.74 

Another  reason  for  restraint  was  mentioned  earlier.75  Our 
economic  system  seems  to  operate  best  when  a  certain  amount  of 
friction  is  allowed  to  exist  between  people  with  roughly  equal  bar- 
gaining power.  The  judiciary  is  not  justified  in  interfering  with 
the  business  world  to  the  extent  of  punitive  damages  merely  to 
prevent  the  normal  jockeying  that  occurs.  It  is  only  as  a  last  re- 
sort, when  someone  is  "picking  on  a  little  guy"  who  lacks  the 
power  to  protect  himself  in  the  ordinary  ways  (typically  a  con- 
sumer), that  the  court  is  justified  in  awarding  punitive  damages 
to  deter  similar  oppression  in  the  future. 

Probably  one  of  the  most  neglected  problems  is  that  of  exer- 
cising appropriate  control  over  the  size  of  the  punitive  award.76 
It  seems  that  most  courts  merely  ignore  this  problem  so  long  as 
punitive  damage  awards  remain  uncommon,  but  as  soon  as  an 
individual  court  begins  to  encounter  such  awards  more  frequently 
and  to  realize  that  it  must  deal  with  the  problem,  a  solution  is  sel- 
dom troublesome.  Several  courts  have  already  established  a  work- 
able procedure.77  One  of  the  most  effective  solutions  is  to  allow 
the  trial  judge  to  order  remittitur  if  he  feels  the  award  is  excessive. 

It  has  been  suggested  that  allowing  punitive  damages  in  a 
contract  action  would  create  too  much  uncertainty  in  litigation. 
But  so  long  as  the  courts  continue  to  be  guided  by  the  considera- 
tions discussed  in  the  last  few  paragraphs,  uncertainty  should  not 
be  a  serious  problem.  Further,  courts  have  always  been  willing 
to  allow  punitive  damages  for  certain  contract  breaches,  and  these 
exceptions  have  not  proved  overly  troublesome.  The  present  de- 
velopment merely  adds  another  type  of  breach  to  the  existing  list 
of  exceptions. 

VI.    Conclusion 

Although  courts  have  always  allowed  punitive  damages  for 
certain  contract  breaches,  there  currently  seems  to  be  an  expan- 
sion under  way.  The  requirement  appears  to  be  drifting  from 
breach  plus  fraud  to  breach  plus  oppression. 

74Crenshaw  v.  Great  Cent.  Ins.  Co.,  482  F.2d  1255  (8th  Cir.  1973); 
Cassady  v.  United  Ins.  Co.  of  America,  370  F.  Supp.  388  (W.D.  Ark.  1974) ; 
McNutt  v.  State  Farm  Mut.  Auto.  Ins.  Co.,  369  F.  Supp.  381  (W.D.  Ky. 
1973). 

75See  text  accompanying  notes  63  &  64  supra. 

76McCormick  §  85,  at  296;  Prosser  §  2,  at  14. 

77Addair  v.  Hoffman,  195  S.E.2d  739  (W.Va.  1973) ;  Prosser  §  2,  at  14. 
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As  with  any  evolution  of  this  type,  the  fringes  are  frayed  and 
uncertain.78  Several  states  have  adopted  differing  requirements,79 
while  some  states  have  refused  to  allow  any  expansion  at  all.80 
Many  opinions  carefully  avoid  explaining  their  positions,  holding 
simply  that  in  the  particular  breach  of  contract  before  the  court, 
punitive  damages  are  justified.  Then,  if  a  case  arises  in  which 
punitive  damages  are  really  not  justified,  the  court  reverts  to  the 
tired  phrase  that  "this  is  an  action  in  contract,  therefore  punitive 
damages  are  not  available."81 

This  indecisive  approach  obviously  provides  little  in  the  way 
of  direction  for  future  disputes,  and  it  would  be  helpful  for  the 
courts  to  establish  better  guidelines.  But,  as  with  most  changes 
in  the  common  law,  this  is  an  evolutionary  process,  and  it  simply 
remains  for  time  and  the  sediment  of  case  law  to  eventually  estab- 
lish the  boundaries  for  this  new  "island"  of  law. 

Michael  L.  Miner 


76 Accord,  Glenn  v.  Esco  Corp.,  520  P.2d  443    (Ore.  1974). 

7 'California  has  emphasized  unconscionable  acts  and  bad  faith.  Gruen- 
berg  v.  Aetna  Ins.  Co.,  9  Cal.  3d  566,  510  P.2d  1032,  108  Cal.  Rptr.  480  (1973). 
A  Florida  court  said  in  dictum  that  legal  malice  is  sufficient  for  punitive  dam- 
ages in  a  breach  of  contract  action.  Adams  v.  Whitfield,  290  So.  2d  49  (Fla. 
1974).  Oregon  has  expressed  a  willingness  to  allow  punitive  damages  for  an 
act  that  violates  "  'social  interests'  of  importance."  Glenn  v.  Esco  Corp.,  520 
P.2d  443,  445  (Ore.  1974).  South  Carolina  has  attacked  the  problem  by  declar- 
ing that  fraud  includes  "unfair  dealing."  Wright  v.  Public  Sav.  Ins.  Co.,  204 
S.E.2d  57   (S.C.  1974). 

80Waters  v.  Trenckmann,  503  P.2d  1187   (Wyo.  1972). 

81Vanston  v.  Connecticut  Gen.  Life  Ins.  Co.,  482  F.2d  337  (5th  Cir.  1973)  ; 
Henry  Morrison  Flagler  Museum  v.  Lee,  268  So.  2d  434  (Fla.  1972) ;  Eskew  v. 
Camp,  204  S.E.2d  465   (Ga.  Ct.  App.  1974). 
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Possession  of  Dangerous  Drags  in  Indiana 

I.    Introduction 

The  Indiana  legislature,  like  the  legislatures  in  other  states, 
makes  "possession"  of  certain  types  of  drugs  criminal.1  The  In- 
diana statute  gives  little  description  of  the  offense  beyond  the 
single  word  "possession."  This  lack  of  legislative  guidance  has 
predictably  led  to  some  confusion  regarding  the  nature  of  the 
offense.  This  Note  attempts  to  reveal  the  present  nature  of  the 
Indiana  drug  possession  law  and  to  suggest  what  that  law  may 
and  should  become. 

The  body  of  the  Note  is  divided  into  four  parts.  The  first 
section  examines  the  teachings  of  the  Indiana  appellate  and  su- 
preme courts  concerning  the  elements  of  the  crime.  The  analysis 
in  the  first  part  will  be  restricted  to  the  language  used  by  the 
courts  in  describing  the  offense  to  determine,  to  the  extent  pos- 
sible from  language  alone,  the  State's  drug  possession  case.  In  this 
vein,  the  emphasis  will  be  on  the  courts'  own  words  in  defining 
the  nature  of  the  crime.  The  second  division  examines  what  those 
same  courts  have  accepted  as  sufficient  evidence  to  support  a 
jury's  finding  of  the  required  elements.  This  analysis  suggests 
the  hypothesis  that,  in  at  lease  some  reported  decisions,  the  Indi- 
ana courts  have  been  willing  to  accept  convictions  based  on  evi- 
dence arguably  inadequate  to  prove  the  elements  the  courts  have 
said  they  require.  The  focus  of  this  hypothesis  is  upon  the  con- 
cept of  "constructive  possession"  and  the  potential  for  abusive  dis- 
regard of  the  requisite  elements  of  the  offense  inherent  in  this 
concept  if  allowed  application  without  restraint.  In  the  third  sec- 
tion of  the  Note,  analysis  shifts  to  case  law  from  other  jurisdic- 
tions, examining  how  other  states  have  handled  the  law  of  drug 
possession.  This  segment  will  suggest  a  solution  to  the  problem 
discussed  in  the  second  topic  and  discuss  the  ramifications  on 
Indiana  law  of  this  suggested  remedy.  The  final  subdivision  of 
the  Note  presents  what  may  happen  if  the  proposed  solution  is 

'Ind.  Code  §  35-24.1-4-1  (c)  (Ind.  Ann.  Stat.  §10-3561,  Burns  Supp. 
1974)  provides:  "It  is  unlawful  for  any  person  knowingly  or  intentionally 
to  possess  a  controlled  substance  .  .  ."  without  proper  legal  authority.  The 
same  section  provides  for  penalties  for  such  possession.  "Controlled  sub- 
stances" include,  among  other  things,  chemical  synthetics  such  as  amphet- 
amines, all  forms  of  cannabis,  and  opium  derivates.  See  id.  §  35-24.1-1-1  (e) 
(Ind.  Ann.  Stat.  §  10-3558(e)). 

A  crime  obviously  directed  at  drug  sales  and  therefore  distinct  from 
the  mere  possession  of  dangerous  drugs  is  possession  "with  intent  to  manu- 
facture or  deliver."  See  id.  §  35-24.1-4-1  (a),  (b)  (Ind.  Ann.  Stat.  §10- 
3561(a),    (b)). 
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not  employed,  thus  arguing  why  it  should  be  accepted  as  the  better 
approach  to  the  law  of  possession  of  prohibited  drugs  in  Indiana. 

II.    The  Elements  of  the  Offense 

The  first  aspect  of  the  State's  case  in  a  prosecution  for  pos- 
session of  prohibited  drugs  is,  obviously,  to  demonstrate  that  the 
substance  which  the  accused  "possessed"  is,  in  fact,  a  prohibited 
drug.2  Beyond  this  simple  point  the  question  of  elements  becomes 
more  complicated.  Traditional  analysis  of  the  elements  of  a  crime 
mandates  a  two-fold  inquiry  into  the  actus  reus,  or  forbidden  act, 
and  the  mens  rea,  or  forbidden  mental  state  accompanying  that 
act.  While  it  is  not  entirely  clear  from  the  wording  of  the  statute 
that  the  act  and  the  intent  are  distinct  elements  in  the  Indiana 
offense  of  drug  possession,  the  discussion  will  proceed  as  if  the 
traditional  analysis  is  applicable. 

What  act  or  acts  constitute  "possession"  within  the  meaning 
of  the  statute  is  not  completely  certain,  but  it  is  generally  held 
that  a  conviction  for  possession  of  a  dangerous  drug  may  rest 
upon  either  actual  or  constructive  possession.3  "[A]ctual  posses- 
sion means  exactly  what  it  implies,  i.e.  actual  physical  control."4 
Constructive  possession  is  the  actus  reus  which  is  the  source  of 
confusion. 

In  1969,  the  Indiana  Supreme  Court,  in  Williams  v.  State,5 
went  to  great  lengths  in  attempting  to  define  constructive  posses- 
sion and  to  distinguish  it  from  actual  possession.  Justice  Hunter, 
speaking  for  the  court,  wrote  that  "the  element  of  custody  and 
control  is  involved"  in  both  types  of  possession.6  The  difference 
between  the  two  types  of  possession  is  whether  "the  ability  to 
control  the  thing  possessed"  is  a  "present  ability"  (actual  posses- 
sion) or  a  "past  ability"  (constructive  possession)  J  Since  Justice 


2The  complete  list  of  proscribed  drugs  is  found  at  id.  §  35-24.1-1-1  (e) 
(Ind.  Ann.  Stat.  §  10-3558  (e) ).  It  is  not  within  the  scope  of  this  Note 
to  examine  problems  of  forensic  proof  as  to  what  is  or  is  not  a  barbituate 
or  the  like;  mention  is  made  of  this  point  only  to  alert  the  reader  to 
this  element. 

3Rose  v.  State,  281   N.E.2d  486    (Ind.  1972). 

4Corrao  v.  State,  290  N.E.2d  484,  487  (Ind.  Ct.  App.  1972),  citing 
Williams  v.  State,  253  Ind.  316,  321,  253  N.E.2d  242,  245    (1969). 

5253  Ind.  316,  253  N.E.2d  242   (1969). 

6Id.  at  321,  253  N.E.2d  at  245.  As  to  what  he  meant  by  "control  and 
custody,"  Justice  Hunter  said: 

Ordinarily   "control"   means   .    .    .    power   or    authority   to   check  or 

restrain;  regulating  power;   restraining  or  directing  influence  .   .  . 

so  too  it  may  imply,  or  not  imply  possession  depending  on  the  cir- 
cumstances. 
Id.  at  322,  253  N.E.2d  at  246   (emphasis  in  original). 

7Id.  at  321,  253  N.E.2d  at  245. 
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Hunter  had  already  stated  in  his  opinion  that  actual  possession 
entailed  actual  "physical  control,"8  it  is  apparent  that  for  actual 
possession  the  accused  must  be  in  the  process  of  exercising  the 
ability  to  control,  check,  or  restrain9  the  substance  when  he  is  dis- 
covered. The  use  of  the  adjective  "past"  to  modify  "ability  to 
control"  in  the  definition  of  constructive  possession  suggests  that 
the  accused  need  not  be  presently  exercising  his  power  to  check  or 
restrain  the  object — it  is  enough  that  he  could  have  done  so  at 
one  time. 

The  Indiana  Supreme  Court  dealt  with  the  constructive  pos- 
session problem  again  in  Thomas  v.  State.™  The  court's  opinion 
did  not  refer  to  its  decision  in  Williams  and  cited  two  arguably 
different  definitions  of  the  constructive  possession  concept.  In  its 
own  words,  the  court  held  that  a  conviction  on  a  theory  of  con- 
structive possession  required  a  showing  that  the  defendant  had  a 
"capability  to  maintain  control  and  dominion  over"  the  thing 
possessed.11  That  the  accused  did  in  fact  once  exercise  that  abil- 
ity does  not  appear  to  be  crucial  in  either  the  Williams  or  Thomas 
definition.  The  fact  that  he  had  the  power  to  exercise  control  at 
the  time  of  his  arrest  is  made  conclusive  of  his  past  or  present 
exercise  of  control.  In  this  sense,  the  forbidden  act  need  not  be 
an  affirmative  act  at  all — the  failure  of  the  accused  to  take 
positive  action  to  terminate  his  "ability  to  control"  the  drug  is 
sufficient. 

The  Thomas  court,  in  addition  to  formulating  its  own  defini- 
tion of  constructive  possession,  cited  with  approval  and  deemed 
"applicable"  to  Indiana  law  the  following  statements  of  the  Colo- 
rado Supreme  Court: 

A  conviction  of  illegal  possession  may  be  based  upon  evi- 
dence that  the  marijuana,  while  not  found  on  the  person 
of  the  defendant,  was  in  a  place  under  his  dominion  and 
control.  .  .  .  Possession  need  not  be  exclusive  and  the  sub- 
stance can  be  possessed  jointly  by  a  person  and  another 
without  a  showing  that  the  person  had  actual  physical 
control  thereof.12 


Hd. 

9  See  note  6  supra. 

10291   N.E.2d  557    (Ind.   1973). 

"Id.  at  558.  The  wording  of  this  definition  can  be  reconciled  with 
that  used  in  Williams  by  reasoning  as  follows.  "Capability"  is  synonymous 
with  "ability;"  "maintain"  suggests  a  "past"  ability,  yet  is  less  ambiguous 
since  there  can  be  little  doubt  under  the  Thomas  definition  that  the  accused 
must  retain  his  power  to  control  the  object  at  the  time  of  his  arrest  whereas 
the  Williams  wording  might  be  read  to  mean  that  the  accused  need  not 
be  able  to  control  the  thing  when  arrested.  See  note  6  supra. 

12Feltes  v.  People,  178  Colo.  409,  411,  498  P.2d  1128,  1131  (1972), 
as  quoted  in  Thomas  v.  State,  291  N.E.2d  557,  559    (Ind.  1973). 
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The  Colorado  court's  remarks  broaden  the  scope  of  potential  ap- 
plication of  the  constructive  possession  concept  well  beyond  what 
the  Indiana  court's  own  words  imply.  Not  only  is  evidence  of  the 
ability  to  exercise  control  taken  as  proof  that  the  accused  once 
exercised  that  ability,  but  evidence  that  the  substance  is  in  a  place 
over  which  the  accused  has  power  and  authority  is  proof  of  that 
ability.  Moreover,  the  accused  need  not  be  the  only  person  with 
power  over  the  premises  for  the  required  ability  to  control  the 
substance  discovered  therein  to  be  found.  Since  the  actual  exer- 
cise of  control  over  the  premises  appears  no  more  necessary  than 
actual  exercise  of  control  over  the  drugs,  it  seems  that  a  person 
may  be  in  danger  of  prosecution  under  the  Indiana  statute13  for 
failing  to  inspect  thoroughly  the  premises  if  drugs  are  later  dis- 
covered there  by  a  more  thoroughly  searching  police  officer. 

Such  a  danger  appears  fanciful  in  light  of  the  fact  that  both 
of  the  Indiana  Supreme  Court's  definitions  of  constructive  posses- 
sion are  qualified  to  the  extent  that  the  defendant  must  be  shown 
to  have  had  some  "intent"  to  possess  the  drugs.14  While  intent  to 
possess  may  be  the  judicial  definition  of  the  mens  rea  for  this 
offense,  intent  is  clearly  not  the  crucial  question  since  "intent  to 
commit  the  crime  charged  may  be  inferred  from  the  voluntary 
commission  of  the  act."15  The  critical  issue  regarding  the  accused's 
mental  state  is  his  knowledge — he  must  "have  actual  knowledge 
of  the  presence  of  the  item."16  It  is  not  entirely  clear  whether  the 


13  See  note  1  supra. 

14The  Williams  court  spoke  of  the  necessity  of  showing  "an  intent  to 
exclude  others  from  such  control."  Williams  v.  State,  253  Ind.  316,  321, 
253  N.E.2d  242,  245  (1969).  The  Thomas  court  thought  that  "an  intent  .  .  . 
to  maintain  control  and  dominion"  was  necessary.  Thomas  v.  State,  291 
N.E.2d  557,  558  (Ind.  1973).  The  use  of  the  words  "exclude  others"  by  the 
Williams  court  suggests  that  the  possession  must  be  exclusive,  but  this 
clearly  is  not  the  case  today  in  light  of  the  Thomas  court's  adoption  of 
the  Colorado  concept  of  joint  constructive  possession  and  the  Williams 
court's  failure  to  use   "all"  to  precede   and   explain  who  the  "others"   are. 

15Wojcik  v.  State,  246  Ind.  257,  260,  204  N.E.2d  866,  867  (1965). 
While  Wojcik  is  not  a  drug  possession  case,  this  rule  has  been  explicitly 
applied  to  Indiana  drug  possession  cases.  See  Thomas  v.  State,  291  N.E.2d 
557   (Ind.  1973));  Corrao  v.  State,  290  N.E.2d  484   (Ind.  Ct.  App.  1972). 

16Corrao  v.  State,  290  N.E.2d  484,  487  (Ind.  Ct.  App.  1972),  citing 
Malich  v.  State,  201  Ind.  587,  588,  169  N.E.  531,  532  (1930).  Malich  is 
a  Prohibition  case,  not  a  dangerous  drugs  case,  but  the  rule  stated  was 
applied  to  the  possession  of  dangerous  drugs  in  Corrao  v.  State,  290  N.E. 2d 
484,  487  (Ind.  Ct.  App.  1972).  The  Indiana  Supreme  Court  has,  and  the 
appellate  courts  have,  applied  to  dangerous  drug  cases  precedent  from 
cases  concerning  illegal  alcohol.  See  Ledcke  v.  State,  296  N.E. 2d  412  (Ind. 
1973).  Explicit  references  to  the  requirement  of  knowledge  in  drug  possession 
cases  in  the  court's  own  words  can  be  found  in  Von  Hauger  v.  State,  254 
Ind.  297,  298,  258  N.E.2d  847,  850  (1970)  ;  Greely  v.  State,  301  N.E.2d 
850,  852  (Ind.  Ct.  App.  1973). 
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knowledge  required  is  a  function  of  the  actus  reus  or  a  distinct 
mens  rea,  considering  that  the  failure  to  act  affirmatively  to  elim- 
inate the  circumstance  whereby  the  drugs  are  in  a  place  over 
which  one  has  dominion  and  control  is  a  sufficient  actus  reus  for 
constructive  possession. 

The  failure  to  act  can  hardly  be  said  to  be  voluntary,  and 
thus  an  act  from  which  the  required  intent17  could  be  inferred,18 
unless  the  actor  has  a  choice  of  whether  or  not  to  act.  A  choice 
of  whether  or  not  to  take  action  to  eliminate  a  particular  circum- 
stance necessarily  requires  knowledge  of  the  existence  of  that  cir- 
cumstance.19 Judge  Lowdermilk,  in  Greely  v.  State,70  seemed  to 
share  this  view  of  the  interrelationship  of  "intent,"  "voluntari- 
ness," "choice,"  and  "knowledge"  by  stating  that  it  is  "obvious 
that  to  have  constructive  possession  one  must  have  some  knowl- 
edge that  the  material  is  present."21  However,  the  Indiana  Su- 
preme Court,  in  holding  that  once  "possession  is  established, 
knowledge  of  the  character  of  the  drug  and  the  fact  that  it  is 
possessed  can  be  inferred  therefrom,"22  suggests  that  knowledge 
is  a  distinct  mental  state  that  follows  and  flows  from  proof  of  a 
distinct  act  of  "possession."  If  it  is  the  case  that  "knowledge"  is 
separable  from  "possession,"  an  element  inferrable  from  evidence 
of  the  "ability  to  control"  the  drugs,  then  a  showing  that  the 
drugs  were  found  in  a  place  that  the  accused  could  have  controlled 
is,  without  more,  sufficient  to  establish  his  culpability.  If,  on  the 
other  hand,  knowledge  is  a  prerequisite  to  constructive  possession, 
it  would  seem  that  proof  of  "knowledge,"  beyond  proof  of  the  fact 
of  the  accused's  ability  to  control  the  place  in  which  the  contra- 
band is  found,  would  be  necessary  to  convict  him  of  possession  of 
illegal  drugs.  The  apparent  conflict  can  only  be  resolved  by  exam- 
ining the  facts  in  the  cases. 

Before  proceeding  to  the  question  of  proof  of  the  elements  to 
discover  how  knowledge  interplays  with  possession,  the  question 
of  the  extent  of  the  knowledge  required  must  be  resolved.  While 
the  Indiana  Supreme  Court  has  never  explicitly  so  held,  it  seems 
apparent  that  knowledge  that  the  substance  "possessed"  is  in  fact 
a  prohibited  drug  is  as  much  an  essential  element  of  the  offense 


,7Thomas  v.  State,  291  N.E.2d  557  (Ind.  1973);  Williams  v.  State,  253 
Ind.  316,  253  N.E.2d  242   (1969). 

18Wojcik  v.  State,  246  Ind.  257,  260,  204  N.E.2d  866,  867    (1965). 

19The  same  logic  was  used  by  the  United  States  Supreme  Court  in  a 
different   context   in    Lambert   v.    California,   355    U.S.    225    (1957). 

2O301  N.E.2d  850    (Ind.  Ct.  App.  1973). 

21  Id.  at  852. 

22Feltes  v.  People,  178  Colo.  409,  411,  498  P.2d  1128,  1130  (1972),  as 
quoted  in  Thomas  v.  State,  291  N.E.2d  557,  559  (Ind.  1973) ;  accord,  Phillips 
v.  State,  313  N.E.2d  101    (Ind.  Ct.  App.  1974). 
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as  knowledge  of  the  presence  of  the  substance.23  Indeed,  these 
two  aspects  of  knowledge  have  always  been  treated  as  inseparable 
in  Indiana.24  However,  as  in  the  instance  of  "knowledge  of  the 
presence  of  the  item,"  it  is  unclear  whether  knowledge  of  the  il- 
legal character  of  the  item  is  a  distinct  means  rea  inferrable  solely 
from  proof  of  the  actus  reus  of  possession  or  whether  such  knowl- 
edge is  a  prerequisite  of  that  "possession."25 

III.    Proof  of  the  Elements  of  the  Offense 

In  Indiana  in  recent  years,  only  three  convictions  for  unlaw- 
ful possession  of  drugs  have  been  overturned  because  of  insuffi- 
cient evidence.26  Most  convictions  rested  upon  a  theory  of  actual 
possession,  and  none  of  these  were  reversed  for  insufficient  evi- 
dence.27 In  none  of  the  actual  possession  cases  was  the  question  of 
the  appellant's  knowledge  discussed  in  the  reported  opinion.28  This 


23The  courts'  statements  in  Malich  v.  State,  201  Ind.  587,  588,  189  N.E. 
531,  532  (1930),  as  quoted  in  Corrao  v.  State,  290  N.E.2d  484,  485  (Ind.  Ct. 
App.  1972)  (referring  to  "knowledge"  of  the  "presence"  of  the  "item"),  and 
in  Greely  v.  State,  301  N.E.2d  850,  852  (Ind.  Ct.  App.  1973)  (referring  to 
"knowledge"  of  the  "presence"  of  the  "material"),  probably  sought  to 
lay  down  rules  of  general  applicability,  useful  in  any  possession  of  con- 
traband case,  rather  than  to  exclude  a  requirement  of  knowledge  of  for- 
bidden character.  This  is  especially  clear  in  light  of  the  supreme  court's 
quotation  in  Thomas  from  Feltes  v.  People,  178  Colo.  409,  411,  498  P.2d  1128, 
1130  (1972),  that  knowledge  of  the  character  of  the  drug  can  be  inferred 
from  proof  of  possession.  291  N.E. 2d  at  558.  Language  similar  to  that  of 
the  Colorado  court  in  Feltes  was  used  by  the  Indiana  Court  of  Appeals 
in  Phillips  v.  State,  313  N.E.2d  101  (Ind.  Ct.  App.  1974),  as  to  how 
knowledge  of  the  character  of  the  drug  could  be  shown,  again  suggesting 
that  such  knowledge  is  essential. 

*4See  Thomas  v.  State,  291  N.E.2d  557  (Ind.  1973);  Phillips  v.  State, 
313  N.E.2d  101    (Ind.  Ct.  App.  1974). 

"Logic  dictates  that  a  person  could  not  voluntarily  possess,  and  there- 
fore could  not  intend  to  possess,  a  narcotic  unless  the  thing  over  which  he 
has  the  ability  to  control  is  known  to  him  to  be  a  narcotic.  See  note  19  supra. 

26See  Greely  v.  State,  301  N.E.2d  850  (Ind.  Ct.  App.  1973);  Corrao 
v.  State,  290  N.E.2d  484  (Ind.  Ct.  App.  1972).  Several  convictions  for 
illegal  drug  possession  have  been  overturned  in  recent  years  on  grounds 
other  than  insufficient  evidence.  See,  e.g.,  Ludlow  v.  State,  314  N.E.2d  750 
(Ind.  1974)  (conviction  overturned  on  fourth  amendment  grounds),  but 
since  this  Note  deals  with  the  definition  of  the  offense  of  "possession" 
itself,  such  cases  are  not  germane  to  the  inquiry  and  hence  are  not  discussed. 

27See  McGowan  v.  State,  296  N.E.2d  667  (Ind.  1973);  Rose  v.  State, 
281  N.E.2d  486  (Ind.  1972) ;  Patterson  v.  State,  255  Ind.  22,  262  N.E.2d  520 
(1970) ;  Spright  v.  State,  254  Ind.  420,  260  N.E.2d  770  (1970) ;  Cartwright 
v.  State,  289  N.E.2d  763   (Ind.  Ct.  App.  1972). 

28The  absence  of  such  discussion  makes  it  unclear  whether  or  not  any 
of  the  defendants  in  these  actual  possession  cases  focused  on  the  knowledge 
element  in  their  general  positions  that  the  trial  court  judgments  were 
supported  by  insufficient  evidence.  Lack  of  urging  by  counsel  on  this  partic- 
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fact  suggests  that  the  reviewing  courts  have  had  no  difficulty  in 
accepting  the  fact-finder's  inference  of  guilty  knowledge,  not  only 
when  the  accused  was  seen  holding  the  drugs  openly  in  his  hands,29 
but  also  when  he  was  seen  "throwing  away"30  or  "dropping'"1 
packets  subsequently  found  to  contain  drugs.  The  inference  of 
knowledge  is  apparently  permissible  in  such  cases  regardless  of 
whether  or  not  the  conduct  of  the  accused  or  other  evidence  inde- 
pendent of  his  physical  control  of  the  drugs  suggests  guilty  knowl- 
edge.32 The  practical  effect  of  permitting  an  inference  of  knowl- 
edge from  physical  control  to  be  sufficient  proof  of  that  knowledge 
without  independent  support  is  to  create  a  presumption  that  an 
accused  is  aware  of  the  presence  and  character  of  all  items  on 
his  person.33  While  such  a  presumption  may  be  reasonable  in  most 


ular  element  in  these  cases  may  account  for  the  lack  of  discussion  by  the 
courts.  In  any  event,  since  discussion  of  the  elements  of  the  offense  in  the 
first  subdivision  of  this  Note  revealed  that  the  courts  do  consider  knowledge 
an  element  of  the  State's  case — though,  as  the  first  section  suggested,  the 
actual  nature  of  the  knowledge  element  is  unclear — a  general  claim  of  in- 
sufficient evidence  to  support  a  belief  beyond  reasonable  doubt  of  the  exis- 
tence of  all  elements  would  necessarily  embrace  the  proposition  that  there 
is  insufficient  evidence  of  the  particular  element  of  guilty  knowledge. 

29Rose  v.   State,  281   N.E.2d   486    (Ind.   1972). 

30Patterson  v.  State,  255  Ind.  22,  262  N.E.2d  520  (1970)  ;  Cartwright 
v.  State,  289  N.E.2d  763   (Ind.  Ct.  App.  1972). 

3,McGowan  v.  State,  296  N.E.2d  667  (Ind.  Ct.  App.  1973) ;  Spright  v. 
State,  254  Ind.  420,  260  N.E.2d  770  (1970). 

32While  in  Rose  v.  State,  281  N.E.2d  486  (Ind.  1972);  Patterson  v. 
State,  255  Ind.  22,  262  N.E.2d  520  (1970);  and  Cartwright  v.  State, 
289  N.E.2d  763  (Ind.  Ct.  App.  1972),  the  various  defendants  either  fled 
from  police,  took  overt  actions  to  hide  or  "throw  away"  the  drugs,  or  had 
criminal  records  with  several  prior  drug  convictions,  neither  the  defendant 
in  McGowan  v.  State,  296  N.E.2d  667  (Ind.  1973),  nor  the  accused  in 
Spright  v.  State,  254  Ind.  420,  260  N.E.2d  770  (1970)  (the  defendants 
"dropped"  the  covered  packets  containing  drugs),  acted  in  a  manner  con- 
sistent with  an  inference  of  guilty  knowledge  nor  were  stopped  for  suspicion 
of  drug  possession  nor  had  records  of  prior  drug  convictions.  Apparently 
the  suspicious  conduct  of  the  accused  is  not  necessary  to  support  an  inference 
of  guilty  knowledge. 

33It  is  not  clear  if  this  presumption  is  rebuttable  and,  if  so,  by  what 
type  of  evidence.  See  note  28  supra  as  to  the  absence  of  discussion  of  know- 
ledge in  the  actual  possession  cases.  It  is  suggested  that  if  the  accused 
in  McGowan  v.  State,  296  N.E.2d  667  (Ind.  1973),  had  been  able  to  show 
that  the  coat  he  was  wearing,  from  the  pocket  of  which  the  packet  of  drugs 
"dropped,"  was  not  his  own  but  was  borrowed  immediately  prior  to  his 
arrest,  the  inference  of  knowledge  should  not  have  been  supportable  without 
additional  facts,  such  as  flight,  to  buttress  the  inference.  However,  no  such 
argument  was  either  pressed  or  given  judicial  recognition  by  the  review- 
ing courts  in  McGowan  v.  State,  supra,  or  Spright  v.  State,  254  Ind.  420, 
260  N.E.2d  770   (1970). 
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cases  when  limited  to  the  defendant's  person,  it  seems  question- 
able if  applied  to  "a  place  under  his  dominion  and  control."34 

The  courts  have  stated  that,  to  support  a  conviction  for  con- 
structive possession,  the  place  in  which  the  drugs  are  found  must 
be  shown  to  be  a  place  over  which  the  accused  has  an  ability  of 
control.35  Unless  the  evidence  offered  to  show  this  required  "abil- 
ity to  control"  is  scrutinized  closely  to  assure  a  real  link  between 
the  accused  and  the  drugs,  logic  suggests  that  "constructive  pos- 
session" could  become  a  vehicle  for  the  conviction  and  punish- 
ment of  innocents  whose  "crime"  is  merely  being  in  the  wrong 
place  at  the  wrong  time.  A  survey  of  recent  constructive  posses- 
sion cases  intimates  that  such  a  scrutiny  is  not  always  the  rule. 

Legal  authority  to  control  the  premises  upon  which  the  drugs 
are  found  has,  in  nearly  all  the  constructive  possession  cases,  been 
deemed  a  sufficient  basis  upon  which  to  rest  a  finding  of  a  real 
or  practical  ability  to  control  the  place.  Thus,  the  registered  owner 
of  a  car  has  been  held  to  be  in  control  of  drugs  found  in  the 
trunk,36  in  the  ashtrays,37  and  on  the  floor;38  the  tenant  of  an 
apartment  was  found  in  control  of  drugs  discovered  therein;39  the 
renter  of  a  house  was  viewed  as  being  in  control  of  drugs  in  an 
upstairs  bedroom  of  the  house,  although  the  bedroom  was  not 
shown  to  be  his.40  Indeed,  legal  ownership  in  at  least  one  case 
proved  to  be  the  dividing  line  between  acquittal  for  the  car's 
passengers  and  conviction  for  its  owner.41 

Legal  authority  to  control  the  premises,  while  given  great 
weight,  has  not  been  deemed  conclusive  proof  of  actual  ability  to 
control  in  at  least  one  case,  Greely  v.  State.42  In  Greely,  a  home- 
owner was  not  assumed  to  have  a  practical  ability  to  control  drugs 
found  in  his  backyard,  far  from  the  house  itself  where  he  was  ar- 
rested. In  terms  of  the  actus  reus  of  the  crime  of  constructive 
possession,  the  result  in  Greely  may  be  reconciled  with  the  results 
in  other  cases  in  which  the  accused  has  legal  authority  over  the 
premises  only  if  the  interrelated  factors  of  proximity  and  access 

34Feltes  v.  People,  178  Colo.  409,  411,  498  P.2d  1128,  1130  (1972),  as 
quoted  in  Thomas  v.  State,  291  N.E.2d  557,  559  (Ind.  1973)   (emphasis  added). 

35Id.  See  text  accompanying  notes  10-12  supra. 

36Corrao  v.  State,  290  N.E.2d  484    (Ind.  Ct.  App.  1972). 

37Weingart  v.  State,  301  N.E.2d  222   (Ind.  Ct.  App.  1973). 

™Id. 

39Thomas  v.  State,  291  N.E.2d  557   (Ind.  1973). 

40Ludlow  v.  State,  302  N.E.2d  838  (Ind.  Ct.  App.  1973),  rev'd  on  other 
grounds,   314    N.E.2d   750    (Ind.    1974). 

4,Corrao  v.  State,  290  N.E.2d  484  (Ind.  Ct.  App.  1972). 

42301  N.E.2d  850  (Ind.  Ct.  App.  1973).  As  subsequent  discussion  of 
this  case  will  show,  the  reason  that  the  constructive  possession  conviction 
was  reversed  was  that  the  inference  of  guilty  knowledge  from  control  of 
the  premises  was  not  alone  sufficient  to  prove  the  required  knowledge. 
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to  the  drug  are  introduced.  In  the  cases  in  which  the  property 
"owner's"  conviction  was  upheld,  not  only  were  the  drugs  found 
in  or  on  property  which  the  accused  had  authority  to  control,  but 
the  drugs  were  close  enough  to  the  defendant  so  as  to  be  readily 
accessible  to  him.  The  same  proximity  and  accessibility  were  ar- 
guably not  present  in  Greely.  The  term  "access"  is  not  meant  to 
imply  that  the  accused  must  be  the  only  person  with  access  to 
the  place  in  which  the  drugs  are  found,  for  this  is  clearly  not  the 
case  in  light  of  the  Indiana  Supreme  Court's  acceptance  of  the 
concept  of  "joint"  constructive  possession.43 

Greely  cannot  be  reconciled  with  the  other  "ownership"  con- 
structive cases  solely  on  the  grounds  of  access  and  proximity  in 
light  of  the  decision  in  Corrao  v.  State.44  In  Corrao,  the  court 
overturned  the  convictions  of  two  passengers  of  the  car  but  not 
the  convictions  of  the  owner  and  the  driver  for  constructive  pos- 
session of  marijuana  found  in  the  trunk  of  the  car.  The  Indiana 
Court  of  Appeals  felt  that  the  passengers  had  no  access  to  the 
car's  trunk  sufficient  to  amount  to  control  of  its  contents,  despite 
their  proximity  to  the  trunk.  The  owner,  having  the  legal  author- 
ity to  control  the  car's  contents,  was  easily  found  to  have  a  prac- 
tical ability  to  control  the  trunk's  contents.  The  Corrao  court 
found  similar  control  by  the  driver,  apparently  on  the  theory  that, 
having  the  car  keys,  he  could  have  entered  the  trunk  of  the  car.45 

43Thomas  v.  State,  291  N.E.2d~557  (Ind.  1973).  The  Indiana  Supreme 
Court  quoted  from  Feltes  v.  People,  178  Colo.  409,  498  P.2d  1128  (1972),  and 
the  court  in  Corrao  v.  State,  290  N.E.2d  484  (Ind.  Ct.  App.  1972),  cited 
the  same  language  from  Feltes. 

44290  N.E.2d  484    (Ind.   Ct.  App.   1972). 

A5Id.  at  488.  The  court  stated  that  the  driver  could  be  deemed  in 
control  of  the  contents  of  the  automobile  trunk  by  virtue  of  his  practical 
control  of  the  car.  His  access  to  the  trunk  apparently  rested  on  his  physical 
control,  at  the  time  of  the  arrest,  of  the  keys  to  the  car.  The  passengers, 
in  light  of  the  court's  characterization  of  them  as  friends  or  acquaintances 
of  the  driver  and  the  owner,  obviously  had  ready  access  to  the  car's  trunk 
by  virtue  of  their  proximity  thereto  and  the  fact  that  the  driver  would 
probably  have  opened  the  trunk  for  them.  The  difference,  then,  between 
the  driver  and  the  passengers,  is  that  the  former  presumably  was  in  a  position 
to  get  into  the  trunk  immediately  without  going  through  any  other  party 
whereas  the  latter  could  not  have  entered  the  trunk  without  assistance 
from  the  driver  or  the  car  owner.  However,  if  this  is  the  distinction,  it 
makes  little  sense  to  convict  the  driver  along  with  the  owner  since  the 
latter's  acquiescence  in  the  former's  driving  of  the  car  hardly  compels  the 
notion  of  the  owner's  acquiescence  to  the  driver's  complete  control  of  all  the 
contents  of  the  car.  Few  would  suggest  that  the  driver  could  or  would 
go  into  the  car's  trunk  over  the  owner's  objection.  Thus  the  driver  is  in 
the  same  position  as  the  passengers  relative  to  the  contents  of  the  trunk — 
like  the  passengers,  practically  he  must  first  go  through  another  person  to 
enter  the  trunk  of  the  car. 
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The  conviction  of  the  driver  in  Corrao  illustrates  the  point 
that  practical  ability  to  control  may  be  found  to  exist  without  legal 
authority,  if  the  defendant  is  in  such  a  position  as  to  have  ready 
access  to  the  place  where  the  drugs  are  found.  Ready  access,  of 
course,  is  easily  translated  into  proximity.  When  the  accused  has 
sole  access  to  the  place  where  the  drugs  are  found,  as  in  Phillips 
v.  State,46  the  conclusion  that  evidence  of  proximity  equals  proof 
of  accessibility  amounting  to  an  ability  to  control  may  well  be 
defensible.  But  when  the  accused  is  only  one  of  many  with  access 
to  the  place  where  the  drugs  are  found,  the  technique  of  trans- 
forming proximity  to  the  drugs  into  the  crime  of  "possession"  of 
those  drugs  seems  dangerous  indeed.  Thus,  in  1970,  when  the 
Indiana  Supreme  Court,  in  Von  Hauger  v.  State,47  affirmed  the 
conviction  of  a  non-owner  driver,  who  was  one  of  two  occupants 
of  the  car,  for  possession  of  drugs  found  under  the  seat,  there 
was  a  vigorous  dissent. 

In  a  subsequent  case,  Ledcke  v.  State,45  the  supreme  court 
affirmed  the  conviction  for  possession  of  marijuana  of  a  visitor 
to  an  apartment  occupied  by  several  persons;  the  marijuana  was 
not  even  in  the  same  room  as  the  defendant.  The  majority  in 
Ledcke  stated  that  mere  proximity  to  illegal  drugs  is  not  suffi- 
cient proof  of  the  ability  to  control  the  drugs  necessary  to  con- 
viction but  avoided  the  result  that  such  a  statement  might  compel 
by  analogizing  the  apartment  to  a  "manufacturing-type  setting."49 


The  driver  thus  has  even  less  claim  to  the  car's  trunk  than  the  home- 
owner to  his  backyard  in  Greely,  but  the  former  was  convicted  and  the 
latter  was  not.  Accessibility,  therefore,  cannot  be  the  sole  distinction  to 
reconcile  the  cases. 

46313  N.E.2d  101  (Ind.  Ct.  App.  1974).  For  a  discussion  of  the  facts 
in  Phillips  that  demonstrated  the  appellant's  sole  access  to  the  place  where 
the  drugs  were  found  so  that  he  possessed  the  exclusive  ability  to  control 
the  drugs,  see  note  59  infra. 

47254  Ind.  297,  299,  258  N.E.2d  847,  848  (1970)    (Jackson,  J.,  dissenting). 

4S296  N.E.2d  412,  421   (Ind.  1973)    (DeBruler,  J.,  dissenting). 

A9Id.  at  416.  The  phrase  "manufacturing-type  setting"  was  lifted  from 
bootlegger  cases  wherein  the  theory  had  developed  that  a  person  found  near 
a  bootlegger's  illegal  still  was  presumed  to  be  a  part  of  the  unlawful  en- 
terprise. See  United  States  v.  Gainey,  380  U.S.  63  (1965).  The  majority 
in  Ledcke  was  careful  to  limit  its  holdings  to  cases  in  which  the  scene  of 
the  arrest  could  be  characterized  as  a  "manufacturing-type  setting."  296 
N.E.2d  at  418.  The  evidence  upon  which  the  majority  relied  in  its  charac- 
terization consisted  primarily  of  evidence  that  (1)  the  entire  apartment 
was  permeated  with  "very  heavy  smoke"  identified  by  the  officers  as 
burning  marijuana,  (2)  that  two  skillets  of  marijuana  were  being  "cured" 
by  being  heated  in  the  oven,  and  (3)  that  several  bags  full  of  cured  and 
uncured  marijuana  were  found  in  various  places  around  the  apartment. 

The  use  of  alcoholic  beverage  cases  as  precedent  for  drug  cases  was 
also  made  by  the  court  of  appeals  in  Corrao  v.  State,  290  N.E.2d  484 
(Ind.  Ct.  App.  1972).  See  note  16  supra. 
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That  characterization  of  the  scene  was  objected  to  by  the  lone 
dissenter,  who  seemed  to  feel  that  the  court  was  doing  exactly 
what  it  said  it  could  not  do,  namely,  equating  proximity  and 
possession.50 

The  Court  of  Appeals  of  the  Third  District,  in  affirming  the 
conviction  in  Smith  v.  Stated  did  not  feel  compelled  to  discuss 
whether  or  not  the  motel  room  where  the  accused  was  appre- 
hended approximated  a  "manufacturing-type  setting.' '  In  Smith, 
a  packet  of  heroin  was  found  in  a  pocket  of  Roller's  coat,  which 
was  hanging  in  a  closet  of  a  room  registered  in  Roller's  name. 
The  defendant  was  one  of  four  people,  including  Roller,  found  in 
the  room  by  police.  Of  crucial  importance  to  the  court  was  evi- 
dence that  the  defendant  had  injected  himself  with  heroin  some- 
time before  the  arrest.  This  was  deemed  to  be  "circumstantial 
evidence  tending  to  show  he  was  in  possession  of  the  drug  prior 
to  taking  it."52 

50Justice  DeBruler  noted  that  the  majority  had  stated  that  "merely  being 
or  having  been  present  in  a  place  where  marijuana  is  found  is  not  suffi- 
cient proof  that  such  person  is  in  possession  where  he  is  not  in  exclusive 
possession  of  the  place."  296  N.E.2d  at  421-22.  But  he  objected  to  the  ma- 
jority's analogy  to  United  States  v.  Gainey,  380  U.S.  63  (1965),  arguing 
that  the 

underlying   notions    of   the   nature    of    a    place    of    manufacture    do 
not  adhere  to  this  apartment.  .  .  .  This  was  a  home  where  all  the 
homelike  activities  of  human  beings  take  place.  .  .  .  No  natural  pre- 
sumption arises  that  all  present  in  such  a  place  of  residence   are 
steadfastly  engaged  in  the  same  activity,  no  matter  how  "obvious" 
such  an  activity  might  be. 
296  N.E.2d  at  422.  Thus  in  light  of  the  fact  that  the  defendant  could  have 
been    present   in    the    apartment    for    any   number    of    reasons    other    than 
the    participation    in    the    "manufacture"    of    illegal    drugs,    the    value    of 
the    presumption    of    involvement    falls    away.    If    the    "manufacturing-type 
setting"  can  be  drawn  so  easily  without  regard   to   the  theoretical   under- 
pinnings which  limit  it  to  cases  in  which  no  activity  other  than  the  unlawful 
manufacture   is   reasonably  possible   on   the   premises,   then   proximity   may 
indeed    be    "possession"    regardless   of   whether    or   not    the    accused    is    in 
"exclusive"  possession. 

51316  N.E.2d  841   (Ind.  Ct.  App.  1974). 

52Id.  at  842.  The  Smith  court  cited  two  Maryland  appellate  court  cases 
as  authority  for  the  proposition  stated  in  the  text.  Maryland,  however, 
follows  the  rule  that  knowledge  is  not  an  element  of  the  offense  of  drug 
possession.  See  Jenkins  v.  State,  215  Md.  70,  137  A.2d  115  (1957).  The 
Maryland  rule  is  contrary  to  the  Indiana  view.  See  Thomas  v.  State,  291 
N.E.2d  557   (Ind.  1973). 

Though  the  court  did  not  so  state,  its  reliance  on  use  to  show  "con- 
structive possession"  seems  to  revive  the  early  definition  of  the  constructive 
possession  doctrine  as  a  "past  ability  to  control."  Williams  v.  State,  253 
Ind.  316,  321,  253  N.E.2d  242,  245  (1969).  If  a  past  ability  to  control  is 
alone  sufficient,  then  even  a  defendant's  termination  of  his  ability  to 
control  the  drug  by  destroying  it  would  not  exculpate  him  from  "construc- 
tive" possession.  If  this  is  true,  Smith  could  have  been  convicted  of  possession 
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Considering  the  cases  discussed  in  the  preceding  paragraphs, 
it  is  clear  that  an  individual  commits  the  act  of  "possession"  of 
an  unlawful  drug  by  such  diverse  conduct  as  holding  the  drug  in 
his  hands,  being  under  the  influence  of  the  drug,  owning  or  rent- 
ing a  house  in  which  drugs  are  found,  and  merely  being  so  close 
to  the  place  where  the  drugs  are  that  he  is  capable  of  being  viewed 
as  having  access  to  those  drugs. 

In  the  traditional  common  law  view  of  criminal  justice,  the 
mens  rea  requirement  precluded  conviction  of  a  person  who  inno- 
cently or  inadvertently  committed  the  actus  reus  of  a  given  of- 
fense.53 As  any  experienced  trial  lawyer  will  attest,  proof  of  the 
mens  rea  element  is  very  often  supplied  by  inference  from  the 
voluntary  commission  of  an  overt  act.54  If  the  act  is  by  its  very 
nature  unequivocal,  as  would  be  the  firing  of  a  loaded  pistol  at 
another's  head,  our  common  sense  tells  us  that  there  is  slight 
danger  of  convicting  an  innocent  person  by  supplying  the  neces- 
sary intent  from  inference  from  that  act.  But  if,  as  in  the  case 
of  constructive  possession,  the  "act"  may  be  as  equivocal  as  being 
in  one  place  deemed  too  close  to  another  place,  the  danger  of  per- 
mitting the  inference  of  guilty  knowledge  from  the  commission  of 
the  act  is  obvious.  This  danger  becomes  clearer  when  one  consid- 
ers that  the  forbidden  act  may  amount  to  a  failure  to  act  affirma- 
tively to  eliminate  one's  proximity,  and  thus  accessibility,  to  a 
place  where  drugs  are  found.  Moreover,  a  failure  to  act  to  remove 
oneself  from  the  place  where  drugs  may  be  is  hardly  voluntary  if 
the  actor  does  not  know  the  drugs  are  there.  Logic  thus  com- 
mands that  when  the  actus  reus  is  really  an  omission,  a  strong 
showing  of  guilty  knowledge  should  be  made,  independent  of  the 

of  the  heroin,  which  the  court  speculated  that  he  flushed  down  the  toilet 
when  the  police  arrived,  on  the  basis  of  his  prior  use  of  some  of  that  heroin. 

If  past  ability  to  control  a  now  non-existent  drug  equals  constructive 
possession,  how  long  ago  in  the  "past"  may  that  once-held  ability  be?  Would 
the  State  be  able  to  prove  a  case  of  constructive  possession  simply  by  pro- 
ducing witnesses  to  testify  that  they  once  saw  the  accused  injecting  himself 
with  or  holding  drugs?  In  any  event,  it  is  unclear  whether  use  may  thus 
be  possession  even  when  the  drug  is  gone,  because  Smith  was  convicted 
of  possession  of  the  package  of  heroin  found  in  Roller's  coat  pocket  in  the 
closet.  The  court  speculated  that  the  particular  heroin  in  the  coat  pocket 
was  more  of  the  same  that  Smith  had  possessed  "prior  to  taking  it." 

53"An  unwarrantable  act  without  a  vicious  will  is  no  crime  at  all." 
2  W.  Blackstone,  Commentaries  *21. 

54The  Indiana  Supreme  Court  acknowledged  the  practice,  which  is  of 
course  usually  a  product  of  necessity,  in  saying  that  "intent  may  be  in- 
ferred from  the  voluntary  commission  of  the  act."  Wojcik  v.  State,  246 
Ind.  257,  259,  204  N.E.2d  866,  867  (1965).  See  note  15  supra.  See,  e.g.,  G. 
Williams,  The  Mental  Element  in  Crime  10  (1965),  and  articles  and  cases 
cited  therein. 
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equivocal  act  of  being  in  proximity  to  the  drugs,  to  separate  the 
blameworthy  from  the  innocent. 

In  Thomas  v.  State,55  the  Indiana  Supreme  Court  did  not 
reach  the  question  of  whether  proximity  and  legal  authority  to 
control  the  premises  would  be  sufficient  to  "prove"  by  inference 
alone  the  required  guilty  knowledge,  because  additional  evidence 
independent  of  those  facts  supported  the  finding  of  knowledge. 
For  similar  reasons,  the  question  did  not  arise  in  Weingart  v. 
State.56  In  Ledcke  v.  State57  and  Smith  v.  State,56  cases  in  which 
the  access  to  the  drugs  was  shown  but  legal  authority  over 
the  place  where  they  were  found  was  not  shown,  independent  evi- 
dence aside  from  proximity  showed  knowledge.  In  Phillips  v. 
State59  no  evidence  independent  of  proof  of  access  suggested  guilty 
knowledge,  but,  under  the  unique  circumstances  of  the  case,  the 
accused  had  sole  access  to  the  place  where  the  drugs  were  found  so 
that  proof  of  knowledge  of  the  presence  and  character  of  the  drug 
was  not  difficult  to  infer. 

55291  N.E.2d  557  (Ind.  1973).  Among  the  additional  facts  shown  pointing 
to  guilty  knowledge  were  that  the  defendant  was  a  known  heroin  user  with 
previous  convictions,  and,  more  importantly,  the  package  of  heroin  was 
open  with  the  heroin  itself  in  plain  view  of  the  defendant  in  her  seat  inches 
away  from  the  package  in  front  of  her. 

56301  N.E.2d  222  (Ind.  Ct.  App.  1973).  The  accused  was  the  owner, 
driver,  and  sole  occupant  of  the  car  at  the  time  of  the  arrest.  A  "roach-clip" 
was  hanging  from  the  front  of  his  shirt.  Most  importantly,  Weingart  con- 
fessed his  knowledge  when  he  admitted  "that  he  was  surprised  that  he  would 
be  'busted*  for  possessing  such  a  small  amount  of  marijuana."  Id.  at  225. 

57296  N.E.2d  412  (Ind.  1973).  Very  heavy  smoke  permeated  the  entire 
apartment,  and  a  great  deal  of  marijuana  lay  openly  all  about  the  premises. 

5a316  N.E.2d  841  (Ind.  Ct.  App.  1974).  The  defendant  had  confessed 
to  injecting  himself  with  heroin  immediately  prior  to  the  arrest,  and  ap- 
paratus for  heroin  use  lay  exposed  about  the  motel  room.  Furthermore,  the 
accused  had  "fresh"  needlemarks  on  his  arm.  See  note  51  supra, 

59313  N.E.2d  101  (Ind.  Ct.  App.  1974).  Phillips  had  been  arrested  for 
a  non-drug  related  offense.  After  his  arrest  he  was  placed  in  the  back 
seat  of  a  police  squad  car.  The  back  seat  of  the  car  was  separated  from 
the  front  by  a  sealed  plastic  window  extending  from  the  top  of  the  back 
seat  to  the  roof  of  the  car.  The  car  doors  were  locked.  Phillips  was  the 
first  and  only  person  picked  up  by  police  and  put  in  the  back  of  the  car 
from  the  beginning  to  the  end  of  the  shift.  Immediately  prior  to  picking 
up  the  defendant,  the  two  officers  assigned  to  the  car  had  thoroughly 
cleaned  out  the  inside  of  the  car  pursuant  to  a  departmental  order.  The 
package  of  heroin  was  discovered  where  it  lay  in  plain  view  on  the  floor 
of  the  back  seat  area  of  the  car  when  the  police  opened  the  back  door  to  let 
Phillips  out  upon  arriving  at  the  police  station.  Under  the  unique  cir- 
cumstances of  the  case  it  is  clear  that,  assuming  honesty  on  the  part  of 
the  two  police  officers,  no  one  but  Phillips  could  have  put  the  heroin  in 
the  place  where  it  was  found. 
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However,  neither  the  driver  nor  the  owner  of  the  car  in 
Corrao  v.  State,60  nor  the  driver  in  Von  Hauger  v.  Stated  nor  the 
renter  in  Ludlow  v.  State67  had  sole  access  to  the  places  in  which  the 
drugs  were  found,  yet  the  convictions  of  all  these  persons  were 
upheld.  But  in  Greely  v.  State,63  the  conviction  of  a  homeowner 
without  exclusive  access  to  the  drugs  was  overturned.  If  these 
cases  are  to  be  reconciled,  it  must  be  on  the  basis  of  the  evidence 
presented  to  show  the  defendants'  knowledge  of  the  presence  of 
the  drugs  independent  of  the  proof  of  accessibility.  As  the  sub- 
sequent analysis  will  demonstrate,  the  independent  evidence  of 
knowledge  discussed  by  the  courts  is  so  similar  in  all  four  of  these 
cases  that  the  differences  in  results  are  explainable  not  by  any 
difference  in  quantum  of  evidence  but  by  the  difference  in  ap- 
proach to  and  scrutiny  of  the  evidence  taken  by  the  Greely  court 
on  the  one  hand  and  the  appellate  courts  in  Ludlow  and  Corrao 
and  the  supreme  court  in  Von  Hauger  on  the  other. 

The  reversal  in  Greely  turned  not  upon  the  accused's  proxim- 
ity to  the  drugs  but  rather  upon  his  lack  of  knowledge  of  the 
presence  of  them.  "It  is  not  the  law  that  a  homeowner  is  crimi- 
nally liable  for  possession  of  everything  on  the  grounds  of  his 
home.  There  must  be  some  evidence  that  he  had  at  least  some 
knowledge  of  the  presence  of  the  material."64  Thus  the  court  was 
unwilling  to  accept  an  inference  of  guilty  knowledge  solely  from 
the  proof  of  the  accused's  legal  authority  over  and  ready  access  to 
the  place  in  which  the  drugs  were  found.  The  Greely  court  could 
have  distinguished  such  cases  as  Corrao65  or  Von  Hauger66  on  the 

6O290  N.E.2d  484    (Ind.   Ct.   App.   1972). 

61254  Ind.  297,  258   N.E.2d  847    (1970). 

62302  N.E.2d  838  (Ind.  Ct.  App.  1973),  rev'd  on  other  grounds,  314 
N.E.2d  750  (Ind.  1974).  In  both  courts,  the  accused  argued  that  his  con- 
viction should  be  reversed  for  lack  of  sufficient  evidence  and  because 
the  search  and  seizure  was  unlawful  because  the  police  had  no  search 
warrant  though  they  had  ample  time  to  procure  one.  The  appellate  court 
rejected  both  of  appellant's  arguments  and  discussed  the  evidence  of  the 
elements  of  the  crime  of  possession.  The  supreme  court  reversed  the  con- 
viction on  fourth  amendment  grounds,  thus  finding  it  unnecessary  to  discuss 
the  sufficiency  of  the  evidence  issue.  The  subsequent  discussion  in  the 
text  is  therefore  limited  to  the  appellate  court's  analysis  of  the  sufficiency 
of  the  evidence  argument. 

63301  N.E.2d  850  (Ind.  Ct.  App.  1973).  The  drugs  were  found  in 
the  defendant's  backyard,  which  was  not  enclosed.  Thus,  anyone  could 
enter  the  place  where  the  drugs  were  found. 

64Id.  at  852. 

65In  Corrao,  the  defendants  whose  convictions  were  upheld  were  only 
a  few  feet  from  the  drugs,  whereas  in  Greely  the  accused  was  in  his 
house  at  the  time  of  the  arrest,  separated  from  the  drugs  in  his  backyard 
by  some  twenty  to  thirty  feet. 

66The  drugs  in  Von  Hauger,  unlike  Greely,  were  only  a  few  feet  from 
the  defendant's  reach. 
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basis  of  the  distance  which  separated  the  defendant  from  the 
drugs,  but  it  chose  not  to  base  its  holding  on  proximity  but  rather 
on  the  knowledge  element  of  the  offense.  In  so  doing,  the  Greely 
court  made  the  reasoned  judgment  that  while  proximity  may  sug- 
gest knowledge  under  certain  circumstances,  it  does  not  prove 
knowledge  under  any  circumstances. 

Evidence  suggesting  Greely's  knowledge  of  the  presence  of 
the  drugs  independent  of  his  ownership  of  the  premises  was  of- 
fered the  court  but  was  deemed  insufficient.  A  statement  made 
by  the  person  who  had  placed  the  drugs  in  Greely's  yard  that  he 
had  made  "everyone"  in  Greely's  house  aware  of  the  presence  of 
the  drugs  was  not  sufficient  to  establish  Greely's  knowledge  be- 
cause, according  to  the  court,  there  was  no  proof  that  "everyone" 
included  Greely.  This  was  in  spite  of  the  fact  that  the  witness 
made  the  statement  to  "everyone"  in  the  house  not  long  before 
the  arrest,67  which  reasonably  suggests  that  Greely  was  so  in- 
formed. Clearly,  the  court  closely  scrutinized  the  evidence  to  as- 
sure that  Greely  knew  about  the  drugs,  thus  exemplifying  its  ap- 
proach to  voluntariness  of  possession  and  knowledge  suggested  by 
the  statement  that  it  is  "obvious  that  to  have  constructive  posses- 
sion one  must  have  some  knowledge  that  the  material  is  present."68 
No  such  active  scrutiny  of  the  record  for  evidence  of  guilty 
knowledge  independent  of  legal  authority  to  control  the  place 
where  the  drug  was  found  was  undertaken  by  the  Indiana  Court 
of  Appeals  in  Ludlow  v.  State.69  The  appellate  court  succinctly 
stated  the  grounds  upon  which  the  challenge  of  insufficient  evi- 
dence was  rejected: 

Appellant  attempted  to  prevent  entry  into  the  house 
by  police  officers.    Appellant  gave  his  address  when  ar- 
rested as  3715  North  Guion  Road  which  were  the  prem- 
ises involved  here.  Thus,  Appellant  exerted  dominion  and 
control  over  the  house  and  its  contents  and  therefore 
possessed  the  drugs  in  question  via  the  doctrine  of  con- 
structive possession.70 
Though  there  was  evidence  in  the  record  that  the  house  was  the 
scene  of  a  continuous  and  long-standing  drug-dealing  operation, 
this  evidence  was  pointed  out  by  the  Indiana  Supreme  Court71  and 

67Greely  v.  State,  301  N.E.2d  850,  853   (Ind.  Ct.  App.  1973). 

6aId.  at  852.  The  court  also  quoted  from  the  dissent  in  Von  Hauger  v. 
State,  254  Ind.  297,  301,  258  N.E.2d  847,  850  (1970),  that  "for  the  element 
of  possession  to  be  established  it  must  be  proven  beyond  a  reasonable  doubt 
that  the  person  charged  could  knowingly  exercise  dominion  or  control 
over  it."  301  N.E.2d  at  852. 

69302  N.E.2d  838  (Ind.  Ct.  App.  1973),  rev'd  on  other  grounds,  314  N.E.2d 
750    (Ind.   1974). 

7O302  N.E.2d  at  843. 

7'314  N.E.2d  at  751. 
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was  not  mentioned  by  the  appellate  court.  The  implication  of  this 
omission  is  that  the  appellate  court  simply  did  not  feel  that  any 
evidence  beyond  legal  authority  to  control  the  premises  where  the 
drugs  were  found,  and  the  defendant's  proximity  to  the  drugs, 
was  necessary  to  "prove"  constructive  possession. 

The  only  item  mentioned  by  the  appellate  court  in  Ludlow, 
beyond  defendant's  presence  and  address,  in  connection  with  the 
sufficiency  of  the  evidence  issue  is  the  fact  that  Ludlow  tried  to 
stop  entry  into  the  house  by  police.  The  police  had  no  warrant, 
and  the  supreme  court  found  that  the  forced  entry  by  them  with- 
out a  warrant  was,  under  the  circumstances,  unreasonable/2  Hence, 
Ludlow  acted  within  his  constitutional  rights  in  attempting  to 
bar  entry  by  the  police.  Even  if  Ludlow's  lawful  assertion  of  his 
constitutional  rights  were  allowed  to  be  presumptive  of  a  motive 
to  conceal  something  unlawful,  illegal  drugs  were  not  the  only 
thing  Ludlow  might  have  wanted  to  hide,  since  a  friend  of  his 
within  the  house  was  a  fugitive.73  The  appellate  court  did  men- 
tion that  the  police  were  acting  on  a  tip  that  drugs  were  in  the 
house  but,  significantly,  mentioned  this  fact  in  connection  with 
its  treatment  of  the  fourth  amendment  issue,  not  with  respect  to 
the  sufficiency  argument.74  The  placement  of  the  discussion  of 
this  evidence  in  the  opinion  suggests  that  the  appellate  court 
thought  it  only  relevant  to  the  fourth  amendment  issue.  More- 
over, had  the  court  scrutinized  that  bit  of  evidence  with  the  same 
degree  of  care  for  preserving  the  element  of  knowledge  as  did 
the  Greely  court,  it  would  have  recognized  that  the  tip  placed  the 
drugs  in  a  room  which  was  not  Ludlow's  bedroom  and  which  was 
not  occupied  by  the  defendant  at  the  time  of  the  arrest  but  rather 
was  occupied  by  several  other  people.75  Consequently,  this  evidence 
did  not  suggest  Ludlow's  personal  knowledge  of  the  drugs.  The 
opinion  of  the  appellate  court  in  Ludlow  thus  suggests  that  the 
court  felt  that  legal  authority  to  control  the  premises  equals  prac- 
tical ability  to  control  its  contents  which  equals  constructive  pos- 
session of  drugs  found  therein. 

In  Von  Hauger  v.  State,76  the  defendant  was  the  non-driver 
owner  and  one  of  several  occupants  of  a  car  in  which  a  package 
of  drugs  was  concealed  under  the  front  seat.  The  only  evidence 
that  pointed  to  any  knowledge  on  the  part  of  Von  Hauger  of  the 
presence  of  the  package  was  the  testimony  of  the  arresting  officer 
that,  as  he  approached  the  car  from  the  rear,  "he  observed  the 
appellant  attempting  to  slide  an  object  under  the  seat.  .  .  .  Upon 

72Id.  at  753. 

73302   N.E.2d   at   840. 

74Id.  at  839. 

75Id.  at  843. 

76254  Ind.   297,  258   N.E.2d  847    (1970). 


706  INDIANA   LAW  REVIEW  [Vol.  8:690 

investigating,  the  officer  found  the  object  to  be  an  automatic 
pistol."77  It  was  while  recovering  the  pistol  that  the  officer  found 
the  package  containing  the  marijuana.  How  conduct  of  the  ac- 
cused pointing  to  knowledge  of  the  presence  of  a  pistol  on  the  floor 
of  the  car  establishes  knowledge  of  the  presence  and  character  of 
a  package  of  marijuana  located  nearby  was  never  answered  to 
the  satisfaction  of  Justice  Jackson  and  is  the  basis  for  his  dis- 
sent.78 It  is  Justice  Jackson's  emphasis  on  the  necessity  of  proof 
of  knowledge,  apart  from  proof  of  proximity,  as  a  prerequisite  to 
a  finding  of  "possession"  that  the  appellate  court  relied  upon  in 
Greely,  and  it  is  noteworthy  that  neither  the  Greely  nor  the  Von 
Hauger  opinion  was  mentioned  by  the  appellate  court  in  Ludlow. 

In  Corrao  v.  State,79  the  only  evidence  tending  to  show  the 
owner's  and  driver's  knowledge  of  the  marijuana,  aside  from  their 
proximity  and  access  to  the  trunk  in  which  the  marijuana  was 
found,  was  the  testimony  of  the  arresting  officer  that  he  smelled 
marijuana  as  he  approached  the  car.  The  officer  did  not  say  that 
he  smelled  the  smoke  of  burning  marijuana  but  only  that  he 
smelled  the  "odor"  of  marijuana.80  While  marijuana  smoke  com- 
ing from  the  car  would  imply  knowledge  of  its  occupants  as  to 
the  presence  of  marijuana  therein,  the  concurring  judge  aptly 
pointed  out  that  the  place  where  the  incident  occurred  was  a 
"'marijuana  area.'  ...  It  is  not  surprising  that  some  odor  of  the 
plant  was  perceptible."81  In  light  of  this  analysis,  it  is  clear  that 
the  majority  in  Corrao  made  little  attempt  to  discover  substantial 
independent  evidence  to  support  the  inference  of  guilty  knowledge 
made  from  the  fact  of  the  driver's  and  owner's  access  to  the  car 
trunk.  This  is  true  even  as  to  the  driver,  whose  practical  access 
to  the  trunk  was  arguably  no  greater  than  the  passengers'  since 
he,  like  them,  would  need  the  owner's  permission  to  enter  the 
trunk.82 

The  foregoing  discussion  suggests  that  two  conceptually  dif- 
ferent approaches  have  been  employed  in  constructive  posses- 
sion cases:  (1)  the  Greely-Von  Hauger  dissent  approach,  which 
reasons  that  knowledge  is  a  prerequisite  to  possession  such  that 
possession  is  impossible  without  proof  of  knowledge,  and  (2)  the 
Ludlow  (appellate  court) -Von  Hauger  majority  approach,  which 
views  guilty  knowledge  as  a  distinct  mens  rea  that  is  inferrable 

77Id.   at  298,   258   N.E.2d   at   848. 

76Id.  at  299,  258  N.E.2d  at  848. 

79290  N.E.2d  484    (Ind.  Ct.  App.  1972). 

&0Id.  at  485. 

6}Id.  at  486  n.l.  By  "marijuana  area"  the  judge  was  referring  to  the 
fact  that  the  immediate  area  surrounding  the  road  was  one  in  which  a 
great  deal  of  marijuana  grew  wild.  It  should  also  be  noted  that  the  officer's 
search  of  the  inside  of  the  car  revealed  no  marijuana. 

82 See  note  45  supra. 
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from  proof  of  "possession."  Admittedly,  there  may  be  little  prac- 
tical difference  in  result  in  the  vast  majority  of  cases  in  which 
factors  independent  of  the  accused's  access  and  proximity  to  the 
drugs  point  to  a  guilty  knowledge,  for  example,  a  confession,  ex- 
clusive access  to  and  control  of  the  premises,  flight,  or  the  odor 
of  burning  marijuana.  But  in  those  cases  in  which  proof  of  access 
is  tantamount  to  proof  of  possession  and  no  independent  evidence 
exists  of  knowledge  beyond  the  showing  of  proximity  of  the  ac- 
cused, among  other  persons,  to  the  place  where  the  drugs  are 
found,  the  approach  employed  can  make  a  great  deal  of  differ- 
ence in  distinguishing  purposeful  action  from  inadvertent  conduct. 

IV.    Proof  of  the  Elements  of  the  Offense 
in  Other  Jurisdictions 

A  few  states  do  not  require  the  State  to  prove  beyond  a  rea- 
sonable doubt  that  the  defendant  knowingly  and/or  intentionally 
"possessed"  the  unlawful  drug.63  Washington  is  one  such  state.8* 
Indiana,  of  course,  purports  to  follow  the  opposite  view,  requiring 
a  showing  of  intent  to  possess  the  prohibited  drug.85  Neverthe- 
less, cases  from  the  two  states  often  have  the  same  result.  In  two 
Washington  cases,  the  defendant  cotenants  not  having  sole  access 
to  the  houses  were  convicted  when  drugs  were  found  in  closed 
containers  in  a  bottle  in  a  cabinet  in  a  "common  room,"  the 
kitchen,66  and  on  the  floor  in  the  bedroom  of  one  of  the  defen- 
dants.87 These  defendants'  knowledge  was  not  in  issue  under 
Washington  law,  but  had  these  cases  taken  place  in  Indiana,  the 
announced  rules  imply  that  knowledge  would  have  been  in  issue 
if  the  appeals  were  taken  on  the  same  grounds  as  the  Washing- 
ton appeals — insufficient  evidence.  The  logic  of  the  appellate  court 
in  Ludlow  and  the  majority  in  Von  H auger  suggests  the  same  re- 
sult as  in  the  Washington  cases — affirmance  of  the  convictions. 
But  the  reasoning  of  the  court  in  Greely  arguably  suggests  a  dif- 


83See  the  listing  of  the  states'  views  on  the  mens  rea  aspect  of  drug 
possession  in  Annot.,  91  A.L.R.2d  821    (1963). 

64"There  is  no  element  of  guilty  knowledge  or  intent  in  the  charge 
of  possession  of  narcotics."  State  v.  Edwards,  514  P.2d  192,  193  (Wash.  Ct. 
App.  1973).  The  Washington  Supreme  Court  has  explicitly  rejected  "a 
California  rule  that  proof  of  opportunity  of  access  to  narcotics,  or  a  place 
where  narcotics  are  found,  without  a  showing  of  knowledge  or  intent  .  .  . 
will  not  support  a  finding  of  unlawful  possession."  State  v.  Mantell,  430 
P.2d  980,  982   (Wash.  1967). 

65"The  accused  must  also  have  actual  knowledge  of  the  presence  of 
the  item."  Corrao  v.  State,  290  N.E.2d  484,  487  (Ind.  Ct.  App.  1972),  citing 
Malich  v.  State,  201  Ind.  587,  169  N.E.  531  (1930).  See  section  II  of  the  text. 
Regarding  "intent,"  see  note  14  supra. 

66State  v.  Singleton,  9  Wash.  App.  399,  512  P.2d  1119    (1973). 

87State  v.  Wheatley,  519  P.2d  1001    (Wash.  Ct.   App.   1974). 
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ferent  result,  especially  on  the  facts  of  the  case  in  which  the 
drugs  were  found  in  the  kitchen. 

Texas  is  among  the  majority83  of  states  which,  like  Indiana,89 
requires  the  State  to  show  guilty  knowledge  on  the  part  of  the 
accused  in  drug  possession  cases.90  Oregon9'  and  Colorado92  em- 
ploy similar  rules.  In  Texas,  Oregon,  and  Colorado,  the  doctrines 
of  constructive  possession  and  joint  possession  are  followed.93  How- 
ever, cases  involving  similar  fact  situations  have  resulted  in  af- 
firmance of  convictions  in  Indiana  but  reversals  on  certain  counts 
in  Texas,  Oregon,  and  Colorado,  though  all  four  puportedly  re- 
quire that  the  same  elements  be  proved  by  the  State.94  This  ap- 
parent anomaly  is  explained  by  the  fact  that  the  Texas,  Oregon, 
and  Colorado  courts  employed  the  approach  of  Greely  and  the  dis- 
sent in  Von  Hanger,  whereas  the  Indiana  courts  in  the  cases  to 
be  discussed  considered  the  problem  according  to  the  Lndlow  (ap- 
pellate court) -Von  Hanger  majority  approach.95  In  these  cases 
the  approach  does  make  a  difference — it  is  the  Greely  approach 
which  compels  the  court  diligently  to  search  the  record  for  addi- 
tional independent  evidence  of  knowledge  beyond  access  and  legal 
authority.  Unless  such  a  search  is  compelled,  punishment  may  be 
inflicted  upon  those  who  are  not  blameworthy  beyond  a  reason- 
able doubt. 

In  State  v.  Moore,96  the  Oregon  Court  of  Appeals  reversed 
the  defendants'  convictions  for  constructive  possession  of  the  mari- 
juana found  in  two  pipes  in  plain  view  on  the  living  room  table 

6SArizona,  Colorado,  Illinois,  Louisiana,  Montana,  Nevada,  New  Mexico, 
New  York,  and  Texas  are  cited  as  adherents  to  the  majority  rule.  Annot., 
91  A.L.K.2d  821    (1963). 

89See  note  85  supra. 

*°See  Medina  v.  State,  164  Tex.  Crim.  16,  296  S.W.2d  273  (1956). 

91"[T]o  prove  constructive  possession  of  a  dangerous  drug  or  narcotic 
the  state  must  show  that  the  defendant  knowingly  exercised  control  of  or 
the  right  to  control  the  unlawful  substance."  State  v.  Moore,  511  P.2d  880, 
882   (Ore.  Ct.  App.  1973). 

92Petty  v.  People,  167  Colo.  240,  447  P.2d  217  (1968).  Petty  is  quoted 
as  authority  for  the  inclusion  of  a  mens  rea  in  the  offense  of  unlawful 
drug  possession  in  Feltes  v.  People,  178  Colo.  409,  498  P.2d  1128  (1972), 
and  the  Feltes  language  is  quoted  verbatim  by  the  Indiana  Supreme 
Court  in  Thomas  v.  State,  291  N.E.2d  557,  559  (Ind.  1973).  See  note  22  supra. 

93See  cases  cited  in  notes  90-92  supra. 

94Compare  Petty  v.  People,  167  Colo.  240,  447  P.2d  217  (1968),  and  State 
v.  Moore,  511  P.2d  880  (Ore.  Ct.  App.  1973),  and  Wright  v.  State,  500 
S.W.2d  170  (Tex.  Crim.  App.  1973),  with  Ledcke  v.  State,  296  N.E.2d  412  (Ind. 
1973),  Von  Hauger  v.  State,  254  Ind.  297,  258  N.E.2d  847  (1970),  and  Ludlow 
v.  State,  302  N.E.2d  838  (Ind.  Ct.  App.  1973),  rev'd  on  other  grounds,  314 
N.E.2d  750  (Ind.  1974),  and  Corrao  v.  State,  290  N.E.2d  484  (Ind.  Ct. 
App.   1972). 

95 See  text  accompanying  notes  69-82  supra. 

96511   P.2d  880    (Ore.  Ct.  App.  1973). 
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and  in  a  third  pipe  on  top  of  a  dresser  in  an  adjoining  bedroom  of 
the  apartment  in  which  the  defendant  resided  with  several  other 
persons.  The  reversal  was  based  on  an  absence  of  proof  of  the 
defendant's  knowledge  and  control  of  the  marijuana.  Unlike  the 
Indiana  Court  of  Appeals  in  Ludlow  v.  State,97  the  Oregon  court 
was  apparently  unwilling  to  allow  proof  of  the  requisite  knowl- 
edge and  control  merely  by  inference  from  the  accused's  access 
to  and  legal  authority  over  the  premises  where  the  drugs  were 
found.  As  to  the  cotenant  Smith  in  Petty  v.  People,96  the  Colorado 
Supreme  Court  was  unwilling  to  allow  legal  authority  and  the 
practical  access  that  normally  follows  proximity  to  constitute  con- 
structive possession  where  marijuana  was  found  in  two  open  car- 
tons in  different  rooms  of  the  apartment.  The  Colorado  court  felt 
that  independent  proof  of  knowledge  was  necessary  to  show 
voluntary  control.  In  the  Pennsylvania  case  of  Commonwealth  v. 
Florida,99  the  court  refused  to  allow  the  convictions  of  four  ap- 
pellants found  in  the  same  room  with  a  jar  of  marijuana  dis- 
played in  plain  view,  thus  indicating  their  ready  access  and 
proximity  to  the  drugs  though  the  four  appellants  had  no  legal 
authority  to  control  the  premises.  The  circumstances  in  the  Penn- 
sylvania case  compel  conviction  even  more  so  than  the  facts  in 
Von  Ranger,  Corrao,  or  Ledeke,  but  the  Pennsylvania  court  re- 
fused to  hold  that  the  inference  of  knowledge  and  control  which 
could  be  drawn  from  proof  of  access  is  sufficient  proof  of  the 
control  necessary  for  "constructive  possession." 

A  similar  attitude  was  taken  by  the  Texas  Court  of  Criminal 
Appeals  in  Wright  v.  State,}0°  in  which  the  court  stated  succinctly 
the  emphasis  in  the  out-of-state  cases  discussed  which  was  argu- 
ably present  in  Greely,  but  not  in  Corrao,  Von  Hanger,  Ludlow 
and  Ledeke,  and  which  may  explain  the  different  results  in  those 
cases : 

Thus,  in  furnishing  the  "affirmative  link"  between  the  ac- 
cused and  the  narcotic,  additional  independent  facts  and 
circumstances  must  be  established  indicating  the  accused's 
knowledge  of  the  narcotic  as  well  as  his  control  over 
such.101 
It  is  apparent  that  this  emphasis  imports  a  realization  of  the  fact 
that  "control"  or  "ability  to  control,"  as  it  has  so  often  been 

97302  N.E.2d  838  (Ind.  Ct.  App.  1973),  rev'd  on  other  grounds,  314 
N.E.2d  750  (Ind.  1974).  See  the  analysis  of  the  evidence  of  knowledge 
the  appellate  court  thought  necessary  to  prove  the  offense  at  text  accompany- 
ing  notes   69-75    supra. 

98167  Colo.  240,  447  P.2d  217    (1968). 

"441   Pa.   534,  272  A.2d  476    (1971). 

loo500  S.W.2d  170    (Tex.  Crim.  App.   1973). 

101 7cZ.  at  171. 
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"proved"  in  cases  of  constructive  possession,  may  mean  no  more 
than  mere  accessibility  to  the  drugs  and  that  therefore  additional 
proof  of  knowledge  is  necessary  to  distinguish  the  inadvertent 
neighbor  from  the  deliberate  possessor.  The  emphasis  on  facts 
independent  of  accessibility  is  the  practical  effect  of  the  Greely 
approach  and  insures  that  the  failure  of  a  person,  without  exclu- 
sive access  to  the  premises,  to  take  action  to  eliminate  the  condi- 
tion of  his  proximity  to  the  drugs  is  a  truly  voluntary  actus  reus. 
The  evidence  deemed  sufficient  to  prove  the  knowledge  osten- 
sibly required  for  constructive  possession  by  the  courts  in  Von 
Hauger,  Ludlow,  and  Corrao  has  been  analyzed102  and  has  been 
found  wanting.  The  posture  of  the  Indiana  courts  in  those  three 
cases  with  respect  to  allowing  knowledge  to  be  inferred  solely 
from  accessibility  and  authority  in  Ludlow,  and  from  mere  ac- 
cessibility without  lawful  authority  in  Von  Hauger  and  Corrao, 
presents  a  marked  contrast  to  the  approach  taken  by  the  courts 
of  Pennsylvania,  Oregon,  and  Colorado,  as  well  as  to  the  approach 
employed  in  Greely  and  by  the  dissent  in  Von  Hauger.  The  con- 
trast is  not  diminished  by  the  fact  that  the  Corrao  court  pur- 
ported to  follow  the  Colorado  rule.103  Under  the  Corrao-Ludlow- 
Von  Hauger  approach,  the  statement  of  the  Indiana  Supreme  Court 
that  once  "possession  is  established,  knowledge  of  the  character 
of  the  drug  and  the  fact  that  it  is  possessed  can  be  inferred  there- 
from,"104 is,  by  corruption  of  the  word  "possession"  by  the  adjec- 
tive "constructive,"  transmuted  into  "once  proximity,  and  thus 
accessibility,  is  established,  knowledge  of  the  character  and  the 
fact  that  it  is  possessed  can  be  inferred  therefrom."    This  trans- 

102See  section  III  of  the  text. 

103The  Corrao  court  quoted  from  the  Colorado  court  in  Petty  v.  People, 
167  Colo.  240,  447  P.2d  217  (1968),  that  "where  a  person  is  in  possession, 
but  not  in  exclusive  possessive  of  the  premises,  it  may  not  be  inferred  that 
he  knew  of  the  presence  of  marijuana  there  and  had  control  of  it  unless  there 
are  statements  or  other  circumstances  tending  to  buttress  the  inference." 
290  N.E.2d  at  487-88.  The  Colorado  court  was  quoted  by  the  Indiana  Supreme 
Court  in  Thomas  v.  State,  291  N.E.2d  557,  559  (Ind.  1973),  but  the  Thomas 
court  failed  to  include  the  Petty  court's  requirement  of  independent  proof  of 
knowledge  beyond  proof  of  possession  of  the  premises.  The  appellate  court  in 
Ludlow  cited  the  supreme  court's  opinion  in  Thomas  as  authority  for  the  con- 
cept of  joint  constructive  possession  and,  like  the  Thomas  court,  omitted  the 
qualification  to  that  concept  expressed  in  the  original  Petty  rule  as  stated 
above.  302  N.E.2d  at  843.  The  phrase  "not  in  exclusive  possession"  as  referred 
to  in  Petty  has  been  construed  by  the  courts  dealing  with  joint  constructive 
possession  cases  to  apply  to  cases  where  the  defendant  may  be  the  sole 
owner  of  the  premises  but  does  not  have  sole  access  to  the  place.  See  Petty  v. 
People,  167  Colo.  240,  447  P.2d  217  (1968);  Wright  v.  State,  500  S.W.2d 
170  (Tex.  Crim.  App.  1973).  Thus,  an  individual  who  is  the  sole  "owner"  of  the 
premises  is  "not  in  exclusive  possession"  of  that  property  if  people  other 
than  himself  have  easy  access  thereto  at  the  time  of  the  arrest. 

,04Thomas  v.  State,  291  N.E.2d  557,  559   (Ind.  1973). 
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mutation  is  unacceptable  because  it  makes  constructive  possession 
an  "act"  that  can  be  completely  inadvertent  and  involuntary.  To 
prevent  this,  evidence  additional  to  and  independent  of  proof  of 
proximity  must  be  adduced,  or  possession  of  dangerous  drugs  be- 
comes a  crime  of  strict,  absolute  liability. 

V.    Why  Not  Strict  Liability  for  Possession 
of  Unlawful  Drugs 

The  discussion  immediately  preceding  assumes  that  it  is  de- 
sirable to  punish  only  those  morally  blameworthy  for  the  offense 
of  possession  of  dangerous  drugs,  that  is,  those  who  intend  to 
possess  them.  As  the  Washington  cases  suggest,  not  all  states  feel 
that  the  crime  of  possession  of  unlawful  drugs  ought  be  a  tradi- 
tional mens  rea  crime.  Those  few  states  in  accord  with  Washing- 
ton would  suggest  that  this  crime  could  be  one  of  strict  liability.'05 
Arguments  of  authority,  policy,  and  reason  compel  the  conclusion 
that  it  is  desirable  to  punish  only  those  who  knowingly  and  in- 
tentionally possess  dangerous  drugs  and  not  to  force  individuals 
to  act  at  their  own  peril. 

The  Indiana  courts  have  repeatedly  stated  that  a  person  is 
not  guilty  of  possession  of  a  dangerous  drug  unless  that  posses- 
sion is  shown  to  be  knowing,  voluntary,  and  with  an  intent  to 
possess.106  Thus,  strict  liability  for  this  offense  would  be  in  direct 
contradiction  to  the  law  as  stated  by  the  Indiana  higher  courts 
and  would  be  inconsistent  with  the  general  state  of  criminal  law 
in  Indiana  today. 

Indiana  has  taken  what  may  be  characterized  as  an  en- 
lightened or  legally  correct  view  in  requiring  mens  rea  in 
many  statutory  offenses.  .  .  .  Strict  liability  has  been  re- 
stricted by  and  large  to  matters  which  concern  the  public 
at  large  such  as  in  matters  dealing  with  food  stuffs  or 
economics.   It  has  been  avoided  usually  in  other  offenses. 
To  the  state's  credit,  this  approach  has  not  been  swept 
along  by  a  modern  trend  but  is  deeply  engrained  in  older 
authorities.107 
Obviously,    unlawful   drug  possession   does   not   affect   the   pub- 
lic at  large  in  the  same  way  as  matters  involving  food  and  eco- 
nomics. The  one  "glaring  exception"  to  the  mens  rea  approach  in 

105Maryland,  Florida,  and  Massachusetts  agree  with  Washington  that  the 
State  need  not  prove  that  the  possession  was  knowing  or  intentional.  Annot., 
91  A.L.R.2d  821,  826-27  (1963). 

'06See,  e.g.,  Thomas  v.  State,  291  N.E.2d  557  (Ind.  1973) ;  Corrao  v.  State, 
290  N.E.2d  484  (Ind.  Ct.  App.  1972).  The  most  recent  version  of  the  Indiana 
statute  for  this  offense  states  that  the  possession  must  be  knowing  and  inten- 
tional. See  note  1  supra. 

107Force,  Mens  Rea  v.  Strict  Liability,  9  Res  Gestae  11,  14  (Aug.  1965). 


712  INDIANA   LAW  REVIEW  [Vol.  8:690 

Indiana  is  the  area  of  statutory  rape :  "With  regard  to  [statutory 
rape]  the  courts  have  imposed  strict  liability  and  have  rejected 
intent  as  an  element  of  the  offense  .  .  .  .  "108  The  salient  feature 
of  statutory  rape  is  obviously  illicit  sex,  hardly  a  characteristic 
of  unlawful  drug  possession.  The  fact  that  economic  regulations 
and  statutory  rape  have  little  in  common  with  possession  of  illegal 
drugs  suggests  that  the  policy  considerations  which  have  prompted 
the  courts  to  depart  from  their  general  mens  rea  approach  to 
make  violations  of  economic  regulations  and  statutory  rape  strict 
liability  would  not  apply  to  possession  of  dangerous  drugs. 

The  Indiana  courts  have  traditionally  used  a  malum  prohibi- 
tum— mala  in  se  distinction109  to  determine  which  statutory  of- 
fenses ought  be  strict  liability  and  which  ought  entail  a  mens  rea. 
Such  a  distinction,  requiring  as  it  does  a  value  judgment  as  to 
what  acts  are  inherently  evil,  is  of  dubious  value  in  a  borderline 
case  between  good  and  evil  in  which  drug  possession  might  be 
considered.  Moreover,  the  distinction  seems  to  lose  all  force  in 
light  of  the  fact  that  the  only  apparent  reason  for  considering 
statutory  rape  a  strict  liability  offense  is  precisely  because  of  an 
"  'acknowledged  public  policy '  [that]  sexual  relations  between  un- 
married persons  is  wrong/'110  A  more  functional  and  more  use- 
ful approach  to  the  problem  of  distinguishing  statutory  offenses 
thought  to  require  a  mens  rea  from  those  seen  as  strict  liability 
was  articulated  by  a  federal  district  court  applying  Indiana  law 
in  a  pollution  case.111  Pollution  was  held  to  be  a  strict  liability 
offense  because  the  "public  is  injured  just  as  much  by  uninten- 
tional pollution  as  it  is  by  deliberate  pollution."112  Applying  that 
logic  to  the  offense  of  possession  of  unlawful  drugs,  it  seems  clear 
that  the  public  at  large  is  no  more  injured  by  an  individual's  in- 
advertent positioning  of  himself  in  proximity  to  a  place  where 
illegal  drugs  are  found  than  by  the  mistaken  taking  of  another's 
property,  the  latter  conduct  being  excused  without  exception  in 
Indiana  today.113 

Much  has  been  said  by  the  judiciary114  as  well  as  the  com- 

1087d.  at  13. 

109The  notion  is  that  mala  in  se  offenses,  i.e.,  those  "inherently  and 
naturally  evil  as  adjudged  by  the  senses  of  a  civilized  society,"  require  proof 
of  mens  rea  because  such  acts  are  "wrong  and  criminal  by  reason  of  such 
knowledge  or  intent."   Gregory  v.  State,  291  N.E.2d  67,  68  (Ind.  1973). 

n0Force,  supra  note  107,  at  14. 

11  United  States  v.  United  States  Steel  Corp.,  328  F.  Supp.  354  (N.D. 
Ind.  1970). 

U7Id.  at  356. 

U3See,  e.g.,  Roark  v.  State,  234  Ind.  615,  130  N.E.2d  326  (1955). 

"4See,  e.g.,  Morissette  v.  United  States,  342  U.S.  246  (1952).  In  his 
opinion,  Justice  Jackson  noted  the  trend  towards  making  certain  "public  wel- 
fare" offenses  strict  liability  and  that  judicial  acceptance  of  the  trend  "has 
not  .  .  .  been  without  expressions  of  misgiving."  Id.  at  256.   He  suggested 
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mentators"5  as  to  why  society  should  reverse  its  penal  sanctions 
for  the  deliberate  wrongdoer  as  opposed  to  the  inadvertent  vio- 
lator of  the  letter  of  the  law.  The  mens  rea  principle  has  been 
variously  articulated  in  terms  of  "intent,"  "guilty  knowledge," 
"scienter,"  and  the  like,116  but  "reduced  to  its  essence  it  referred 
to  the  choice  to  do  a  blameworthy  act."1'7  Blackstone's  principle 
that  "an  unwarrantable  act  without  a  vicious  will  is  no  crime  at 
all"118  emphasizes  the  common  law  view  that  it  is  the  "evil  intent" 
which  makes  the  act  criminal,  and  without  such  intent  the  harm- 
ful act  is  simply  another  example  of  human  fallibility  for  which 
the  punishment  of  an  individual  would  be  "just  plain  unfair."119 
The  utilitarian  view120  rationalizes  the  mens  rea  principle  in  terms 
of  its  logical  relationship  to  an  overriding  principle  of  modern 
punishment — deterrence.  This  viewpoint  asks  how  unintentional 
acts  can  be  deterred  by  threat  of  punishment  since  such  acts  by 
definition  are  not  committed  by  choice.121  Regarding  the  offense 
of  constructive  possession  of  unlawful  drugs,  insofar  as  the  actus 
reus  is  reducible  to  a  status  of  proximity  to  the  drug,  the  re- 
quirement of  knowledge  as  necessary  to  the  voluntary  bringing 
about  or  altering  that  status  may  be  of  constitutional  propor- 
tions.122 That  reason  and  a  public  policy  fundamental  to  the  Anglo- 


that  judicial  acceptance  of  statutory  crimes  of  strict  liability  might  be  limited 
to  "petty  offenses"  and  crimes  where  the  punishment  invoked  is  "relatively 
small."  Id.  The  Indiana  Supreme  Court  has  apparently  not  seen  the  penalty 
for  illegal  drug  possession  to  be  so  "small"  as  to  construe  it  as  a  "public  wel- 
fare offense"  without  a  mens  rea.    See  note  14  supra. 

U5See,  e.g.,  Freedom  and  Responsibility  (H.  Morris  ed.  1961) ;  G.  Wil- 
liams, The  Mental  Element  in  Crime  (1965). 

116G.  Williams,  The  Mental  Element  in  Crime  9-10  (1965);  see  also 
the  discussion  in  Morissette  v.  United  States,  342  U.S.  246,  250-60    (1952). 

117Kadish,  The  Decline  of  Innocence,  26  Cambridge  L.J.  273  (1968). 

11 82  W.  Blackstone,  Commentaries  *21. 

U9See,  e.g.,  H.L.A.  Hart,  Punishment  and  Responsibility  (1968); 
Kadish,  The  Decline  of  Innocence,  26  Cambridge  L.J.  273  (1968) ;  Perkins, 
A  Rationale  of  Mens  Rea,  52  Harv.  L.  Rev.  905  (1939). 

}20See,  e.g.,  J.  Bentham  &  J.S.  Mill,  The  Utilitarians  164-66  (1961); 
Hart,  Murder  and  the  Principle  of  Punishment:  England  and  the  United 
States,  52  Nw.  U.L.  Rev.  433,  447-53  (1957). 

121  See  authorities  cited  in  note  120  supra. 

122£ee  Robinson  v.  California,  370  U.S.  660  (1962) ;  Lambert  v.  California, 
355  U.S.  225  (1957).  But  cf.  Powell  v.  Texas,  392  U.S.  514  (1968).  In  Powell, 
Justice  Marshall  wrote  the  plurality  opinion  of  the  Court  stating  that  Robin- 
son only  required  "some  actus  reus"  but  did  not  say  that  conduct  could  not 
be  punished  because  it  is,  in  some  sense,  "involuntary."  Id.  at  533.  The 
statement  in  Powell  suggests  that  knowledge  is  separable  from  the  actus  reus 
and  voluntariness  has  a  different  meaning  than  choice.  Contra,  Kilbride  v. 
Lake,  N.Z.L.R.  590  (1962).  A  discussion  of  the  confusion  as  to  the  precise 
meaning  of  these  terms  can  be  found  in  Kadish,  Book  Review,  78  Harv.  L. 
Rev.  907  (1965),  reviewing  N.  Morris  &  C.  Howard,  Studies  in  Criminal 
Law  (1964). 
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American  legal  system  mandate  mens  rea  as  a  condition  of  cul- 
pability has  been  succinctly  stated  by  a  leading  commentator : 
Our  system  does  not  interfere  till  harm  has  been  done 
and  has  been  proved  to  have  been  done  with  the  appro- 
priate mens  rea.  But  the  risk  that  is  here  taken  is  not 
taken  for  nothing.  It  is  the  price  we  pay  for  general  rec- 
ognition that  a  man's  fate  should  depend  upon  his  choice 
and  this  is  to  foster  the  prime  social  virtue  of  self- 
restraint.123 

VI.    Conclusion 

A  conviction  for  possession  of  unlawful  drugs  in  violation  of 
the  Indiana  statute124  may  rest  upon  a  theory  of  actual  or  con- 
structive possession.125  Proof  of  either  theory  may  be  made  by 
circumstantial  evidence  alone  as  well  as  by  direct  evidence.  Actual 
possession  is  essentially  physical  control  of  the  drugs,  which  con- 
trol is  exercised  by  the  accused  at  the  time  he  is  approached  by 
the  arresting  officers.126  Constructive  possession  has  been  held  to 
embrace  a  wide  variety  of  situations,  the  key  feature  being  the 
accessibility  of  the  drugs  to  the  accused.  Accessibility  has  often 
been  inferred  from  the  accused's  legal  authority  to  control  the 
place  where  the  drugs  are  found.127  Legal  authority  over  the 
premises  is  not  essential  in  all  cases.  The  Indiana  courts  have 
been  willing  to  accept  the  inference  of  access  to  the  drugs  from 
the  accused's  proximity  to  the  place  in  which  the  drugs  are  lo- 
cated,126 even  when  the  accused  is  only  one  of  many  persons  in 
proximity  to  the  place  where  the  drugs  are  found.129  It  has  been 
suggested  that  the  doctrine  of  constructive  possession,  so  applied, 
is  capable  of  serious  abuse  so  as  to  allow  the  conviction  of  persons 
who  are  inadvertently  close  to  hidden  drugs.  The  approach  to 
mens  rea  for  constructive  possession  employed  by  at  least  some 
Indiana  courts130  provides  no  real  check  on  the  constructive  pos- 
session doctrine  and  allows  no  guide  to  distinguish  the  inadvertent 
accused  from  the  deliberate  law-breaker.  Instead,  the  approach 
allows  the  required  guilty  knowledge  to  be  supplied  wholly  by 

123H.L.A.  Hart,  Punishment  and  Responsibility  182  (1968). 

124See  note  1  supra. 

,25Rose  v.  State,  281  N.E.2d  486,  488   (Ind.  1972). 

126/<2.   See  section  II  of  the  text. 

'77See,  e.g.,  Ludlow  v.  State,  302  N.E.2d  838  (Ind.  Ct.  App.  1973),  rev'd 
on  other  grounds,  314  N.E.2d  750  (Ind.  1974). 

}26See,  e.g.,  Ledcke  v.  State,  296  N.E.2d  412  (Ind.  1973). 

}29Id. 

'30See  Von  Hauger  v.  State,  254  Ind.  297,  258  N.E.2d  847  (1970) ;  Ludlow 
v.  State,  302  N.E.2d  838  (Ind.  Ct.  App.  1973),  rev'd  on  other  grounds,  314 
N.E.2d  750  (Ind.  1974) ;  Corrao  v.  State,  290  N.E.2d  484  (Ind.  Ct.  App.  1972). 
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inference  from  the  equivocal  "act"  of  being  close  to  a  place  where 
drugs  are  hidden.  The  better  approach,  employed  by  the  courts 
of  several  other  states,13'  one  district  of  the  Indiana  Court  of  Ap- 
peals,132 and  a  dissenting  Indiana  Supreme  Court  justice,133  views 
knowledge  as  a  prerequisite  to  a  voluntary  act  of  possession  of  a 
dangerous  drug  and,  to  preserve  that  principle,  requires  strong 
evidence  of  knowledge  independent  of  and  in  addition  to  the  evi- 
dence of  accessibility.  The  approach  advocated  realizes  the  vague- 
ness and  equivocality  of  the  "act"  of  "constructive  possession,"  as 
that  term  has  sometimes  been  applied  to  be  no  more  than  proxim- 
ity, and  is  therefore  reluctant  to  allow  from  such  equivocal  con- 
duct the  inference  of  guilty  knowledge,  the  element  which  draws 
the  line  between  the  unintentional  and  the  deliberate  violator. 
A  firm  adherence  to  the  requirement  of  independent  proof  of 
knowledge  not  only  preserves  the  mens  rea  as  an  element  of  this 
offense,  which  reason,  policy,  and  authority  in  Indiana  require, 
but  provides  a  realistic  check  on  the  nebulous  concept  of  "con- 
structive possession." 

Douglas  B.  King 


131  See  notes  90-92  supra. 

,32Greely  v.  State,  301  N.E.2d  850  (Ind.  Ct.  App.  1973)   (first  district). 
133Von  Hauger  v.  State,  254  Ind.  297,  299,  258  N.E.2d  847,  848   (1970) 
(Jackson,  J.,  dissenting). 
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Minors  and  Contraceptives  in  Indiana 

I.    Introduction 

A  discussion  of  teenage  sexuality  tends  to  activate  attitudes 
and  fears  not  conducive  to  rational  decision-making.  The  contro- 
versy surrounding  sex  education  indicates  that  sex-related  infor- 
mation is  still  viewed  by  many  as  a  cultural  taboo  which  should 
be  kept  hidden  from  inquiring  young  minds.  Sexual  ignorance 
does  not,  however,  discourage  sexual  experimentation.  Rather,  it 
allows  response  to  social  and  biological  pressures  to  become  sexu- 
ally active  without  appreciation  of  the  possible  consequences  of 
that  activity.  The  purpose  of  this  Note  is  to  show  that,  because 
teenage  sexuality  realistically  cannot  be  proscribed,  an  effort  must 
be  made  to  minimize  the  short  and  long  term  deleterious  effects 
of  such  activity. 

II.    Effects  of  Sexual  Activity  Among  Minors 

In  extending  the  right  to  consent  to  medical  care  necessary 
for  the  treatment  of  venereal  disease  to  individuals  below  the  age 
of  twenty-one,1  the  Indiana  General  Assembly,  in  effect,  recog- 
nized that  unmarried  minor  individuals  participate  in  sexual  in- 
tercourse and  that  medical  problems  requiring  legislative  solution 
may  result  therefrom.  This  recognition  was  necessary  in  light  of 
the  incidence  of  venereal  disease  among  young  people.  In  1973 
alone,  4,087  cases  of  gonorrhea  and  syphilis  were  reported  in 
Indiana  in  individuals  below  the  age  of  twenty,  which  was  32.6 
percent  of  all  cases  reported  for  that  year.2  The  statute  passed  by 


Any  person  under  the  age  of  twenty-one   (21)   years  who  has, 
suspects  he  or  she  has,  or  who  has  been  exposed  to  any  venereal 
disease,  shall  be  competent  to  give  consent  for  medical  or  hospital 
care  or  treatment  of  himself  or  herself. 
Act  of  Feb.  20,  1969,  ch.  43,  §  1.    Ind.  Pub.  L.  No.  97,  §  10   (April  24,  1973), 
deleted  "under  the  age  of  twenty-one  (21)  years."    Current  language  is  codi- 
fied at  Ind.  Code  §  16-8-5-1  (Burns  1973). 
2  Table  I 

Incidence  of  Venereal  Disease  in  Indiana — 1973 
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Female 
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Female 
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(male  & 
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female) 
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Below  10 

23 

18 

78.3 

.1 

.2 

10-14 

131 

102 

77.9 

.8 

1.0 

15-19 

3933 

2141 

54.4 

17.1 

31.4 

1975] 


MINORS  AND  CONTRACEPTIVES 


717 


the  legislature  encourages  young  individuals  exposed  to  venereal 
disease  to  seek  medical  treatment  without  parental  intervention.3 
Venereal  disease  is  not,  of  course,  the  only  problem  resulting 
from  sexual  intercourse  among  minors.  Of  the  83,882  total  births 
in  Indiana  in  1973,  9,409  (11.2  percent)  were  illegitimate.4  Of 
these  illegitimate  births,  4,167  were  to  women  below  the  age  of 
nineteen,  amounting  to  44.3  percent  of  the  total  illegitimate  births 
for  that  year.5  Although,  in  Indiana,  abortion  was  not  a  legal 
alternative  to  pregnancy  until  May,  1973,6  621  or  36.7  percent  of 
the  1,692  abortions  reported  in  this  state  through  December, 
1973,  were  performed  upon  women  below  the  age  of  twenty.7   It 

Below  20  4087  2261  55.3  18.0  32.6 

Total  Cases  12530  4927  39.3  39.3  100.0 

From  Semi-Annual  Reports  of  Civilian  Cases  of  Primary  and  Secondary- 
Syphilis  and  Gonorrhea  by  Reporting  Source,  Color,  Sex,  and  Age  Group, 
June  30  &  Dec.  31,  1973  (unpublished  reports  filed  with  Indiana  State  Board 
of  Health,  Division  of  Communicable  Disease  Control). 

3The  statute  also  encourages  physicians  to   provide  medical   treatment. 
See  text  accompanying  notes  39-53  infra. 

4  Table  II 

Incidence  of  Illegitimacy  in  Indiana — 1973 


Illegitimate 

Illegitimate 

Births  in  Range 

Births  in  Range 

Illegitimate 

Compared  to 

Compared  to 

Births  in  Age 

Total  Illegitimate 

Total  Births* 

Range 
3 
36 

Births  (%) 

(%) 

.4 

.0 

206 

2.2 

.2 

562 

6.0 

.7 

983 

10.4 

1.2 

1156 

12.3 

1.4 

1221 

13.0 

1.5 

2946 

31.3 

3.5 

4167 

44.3 

5.0 

9409 


100.0 


11.2 


Age  Range 

12 

13 

14 

15 

16 

17 

18 

12-17 

12-18 

Total  Illegitimate 

Births 
*  Total  Births  =  83,882 

From   unpublished   computer   data   available   from   Indiana    State    Board 
Health,  Division  of  Public  Health  Statistics. 
5 See  Table  II,  supra  note  4. 

6Ind.  Pub.  L.  No.  322  (April  24,  1973),  codified  at  Ind.  Code  §§  35-1-58.5-1 
4   (Ind.  Ann.  Stat.  §§10-107  to  -110,  Burns  Supp.  1974). 

7  Table  III 

Incidence   of   Abortions   Reported    in   Indiana — 1973 

Total  Abortions  in 

Total  Abortions 

in  Age  Range 

43 

578 

621 


of 


to 


Age  Range 
Below  15 
15-19 
Below  20 


Range  Compared  to  Total 
Abortions  (%) 
2.5 
34.2 
36.7 
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is  reasonable  to  assume  that  a  large  percentage  of  these  young 
women  were  not  married  at  the  time.  Since  4,788  young  women 
were  reported  to  have  had  either  an  illegitimate  child  or  an  abor- 
tion in  1973,  and  only  2,261  cases  of  venereal  disease  were  re- 
ported for  women  below  the  age  of  twenty,8  the  need  for  legisla- 
tive efforts  to  avoid  teenage  pregnancy,  as  well  as  teenage  vener- 
eal disease,  is  evident.  This  conclusion  is  further  strengthened  by 
indications  that  sexual  activity  among  teenagers  has  greatly  in- 
creased in  recent  years,9  calling  into  question  the  efficacy  of  cur- 
rent statutory  schemes. 

III.    Legislative  Proscription  of  Sexual  Activity 

Among  Minors 

Prior  Indiana  statutory  efforts  to  control  teenage  sexual 
activity,  except  for  the  venereal  disease  consent  statute,10  have 
largely  been  directed  against  the  sexual  act  itself  rather  than 
against  the  problems  which  are  caused  by  the  sex  act.  Any  pre- 
ventive aspects  of  the  statutes  lie  in  their  provisions  for  punish- 
ment of  illicit  sexual  activity. 

A.    Rape  Statutes 

One  of  the  traditional  efforts  to  discourage  sexual  intercourse 
with  young  females  is  represented  by  the  statutory  rape  clause 
of  the  general  rape  statute,11  which  provides  strict  liability  for 
one  having  sexual  intercourse  with  a  female  child  below  the  age 
of  sixteen.12  The  statute  comprehends  no  consent  defense,  for 
neither  force  nor  lack  of  consent  are  elements  of  this  purely 
statutory  offense.13  The  two  to  twenty-one  year  determinant  sen- 
tence when  the  woman  is  between  twelve  and  sixteen  years  old, 
and  the  life  sentence  when  the  woman  is  less  than  twelve  years 

Above  19  1071  63.3 

Total  Abortions  1692  100.0 

From  Reports  of  Induced  Abortions  by  County  and  Age,  Period  Jan.  1,  1973, 

to  Dec.  31,  1973  (unpublished  chart  filed  with  Indiana  State  Board  of  Health, 

Division  of  Vital  Statistics). 

8See  Table  I,  supra  note  2.  These  statistics  are  relied  upon  only  for  com- 
parison. The  stigma  attached  to  venereal  disease,  abortion,  and  illegitimacy,  as 
well  as  other  factors,  may  result  in  inaccuracies  in  the  figures  due  to  un- 
reported instances  of  these  problems. 

9Time,  Nov.  25,  1974,  at  91. 

10Ind.  Code  §  16-8-5-1  (Burns  1973). 

"Id.  §  35-13-4-3  (Ind.  Ann.  Stat.  §  10-4201,  Burns  Supp.  1974). 

12" Whoever  has  carnal  knowledge  of  ...  a  female  child  under  the  age  of 
sixteen  [16]  years  ...  is  guilty  of  rape  .  .  .  ."   Id. 

13Mann  v.  State,  205  Ind.  491,  186  N.E.  283  (1933).  See  also  Kelly  v. 
State,  258  Ind.  196,  280  N.E.2d  55  (1972) ;  Caudill  v.  State,  224  Ind.  531,  69 
N.E.2d  549  (1946) ;  Eckert  v.  State,  197  Ind.  412,  147  N.E.  150  (1925). 
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old,14  serve  as  a  positive  deterrent  to  a  male  wishing  to  have  sex- 
ual intercourse  with  her.'5  The  statute  produces  inequitable  re- 
sults if  the  victim  manifested  her  consent  to  the  sexual  contact 
and  reasonably  appeared  to  her  partner  to  be  past  the  age  of  con- 
sent. But  the  legislature,  in  an  attempt  to  protect  the  interests  of 
the  woman,  has  determined  that  women  below  the  age  of  sixteen 
shall  not  be  competent  to  give  such  consent.16 

If  the  woman  has  reached  the  age  of  sixteen,  the  sexual  con- 
tact, to  constitute  rape,  must  be  "forcibly  against  her  will."17  The 
criminal  assault  and  battery  statute18  also  contains  specific  pro- 
visions against  sexual  contact  amounting  to  assault  and  battery 
upon  individuals  below  the  age  of  seventeen,19  but  this  statute  re- 
quires not  only  an  overt  act,  but  also  a  specific  intent  to  gratify 
sexual  desires.20  When  this  specific  intent  cannot  be  established, 
the  State  may  rely  upon  the  more  general  statute  of  assault  and 
battery  with  intent  to  commit  a  felony.21 

B.    Juvenile  Delinquency  Statutes 

The  juvenile  delinquency  statute,22  which  allows  minors  who 
come  within  the  provisions  of  the  statute  to  be  treated  as  mis- 
demeanants, may  be  used  against  minors  who  participate  in  illicit 
sexual  intercourse.  As  held  in  Tullis  v.  Shaw,73  this  activity  con- 
stitutes indecent  and  immoral  conduct  as  contemplated  by  the 
statute.  It  is  a  misdemeanor  to  knowingly  contribute  to  or  en- 
courage such  conduct24  if  the  offender  also  has  knowledge  of  the 

,4Ind.  Code  §35-13-4-3   (Ind.  Ann.  Stat.  §10-4201,  Burns  Supp.  1974). 

15 

The  word  "whoever"  as  used  in  this  statute  [defining  the  offense  of 

rape  of  a  female  child  under  the  age  of  sixteen  years]  includes  every 

male  person  with  sufficient  age  and  development  to  perform  sexual 

intercourse  and  sufficient  mentality  to  entertain  a  criminal  intent. 
Caudill  v.  State,  224  Ind.  531,  535,  69  N.E.2d  549,  550-51   (1946). 

16The  proposed  Indiana  Penal  Code  would  place  "statutory  rape"  within 
"indecent  liberties  with  a  child,"  would  extend  its  protection  to  include  male 
and  female  individuals  below  the  age  of  sixteen,  and  would  restrict  the  reach 
of  the  statute  to  persons  eighteen  years  or  older.  Indiana  Criminal  Law 
Study  Comm'n,  Indiana  Penal  Code  §  35-12.1-4-3  (Proposed  Final  Draft, 
1974). 

17Ind.  Code  §35-13-4-3   (Ind.  Ann.  Stat.  §10-4201,  Burns  Supp.  1974). 

'8Id.  §  35-1-54-4  (Ind.  Ann.  Stat.  §  10-403). 
«     ]9Id. 

20See,  e.g.,  Markiton  v.  State,  236  Ind.  232,  139  N.E.2d  440  (1957)  (ap- 
plying statutory  intent  requirement  unchanged  in  the  statute's  present  form). 

2,Ind.  Code  §  35-1-54-3  (Ind.  Ann.  Stat.  §  10-401,  Burns  Supp.  1974). 

27Id.  §31-5-4-1   (Burns  1973). 

23169  Ind.  662,  83  N.E.  376  (1908). 

24Ind.  Code  §31-5-4-2  (Burns  1973). 
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victim's  minority.25  Thus,  the  State  may  reach  and  punish  both 
the  minor  and  the  one  encouraging  the  conduct,  but  with  less 
harsh  penalties  than  are  prescribed  for  the  felonies  of  rape  and 
assault  and  battery  with  intent  to  gratify  sexual  desires. 

C.     Other  Statutes 

Other  statutes  are  used  in  an  attempt  to  discourage  illicit 
sexual  intercourse.  An  anti-fornication  statute  may  reach  this  re- 
sult, usually  by  making  such  activity  a  misdemeanor.  The  Indi- 
ana statute26  is  deficient  for  these  purposes  since  it  is  directed 
against  cohabitation  and  does  not  include  occasional  acts  of  sexual 
intercourse.27  An  unmarried  female28  or  her  father  or  guardian29 
may  sue  for  damages  under  the  civil  seduction  recovery  statute  if 
she  has  not  reached  eighteen.30  The  statute  thus  subjects  a  male 
having  sexual  intercourse  with  a  female  below  the  age  of  eighteen 
to  possible  civil  as  well  as  criminal  liability. 

D.    Efficacy  of  Statutory  Proscription 

The  venereal  disease31  and  illegitimate  pregnancy32  statistics 
indicate  that  the  provision  of  penalties  for  illicit  sexual  activity 
is  insufficient  as  a  deterrent  to  such  activity.  Despite  the  pos- 
sible legal  implications  of  her  actions,  a  minor  woman  who  has 
become  sexually  active  may  be  as  fertile  as  an  adult  woman,  but 
may  be  far  less  financially  and  emotionally  able  to  cope  with  preg- 
nancy, childbirth,  and  motherhood.  Because  of  her  physical  im- 
maturity,33 she  may  expose  herself  to  increased  risks  of  pregnancy 
complications  and  expose  her  child  to  increased  risks  of  infant 
mortality.  She  may  be  required  by  school  policy  to  leave  school 

"Davidson  v.  State,  249  Ind.  419,  233  N.E.2d  173  (1968). 

26Ind.  Code  §  35-1-82-2  (Ind.  Ann.  Stat.  §  10-4207,  Burns  1956). 

27The  proposed  Indiana  Penal  Code  makes  no  reference  to  an  anti-forni- 
cation statute.  Rather,  it  would  rely  upon  other  proposed  codifications  to  dis- 
courage nonconsensual  sexual  contacts.  Indiana  Criminal  Law  Study  Comm'n, 
Indiana  Penal  Code  §§  35-12.1-4-1  (rape),  -2  (deviate  sexual  conduct),  -3  (in- 
decent liberties  with  a  child). 

28Ind.  Code  §34-1-1-5  (Burns  1973). 

29Id.  §34-1-1-6. 

30Id.  §  34-4-4-1  (Burns  Supp.  1974)  (abolishes  cause  of  action  for  seduc- 
tion of  females  eighteen  and  over). 

31  See  Table  I,  supra  note  2. 

32 See  Table  II,  supra  note  4. 

33See  Menken,  Teenage  Childbearing :  Its  Medical  Aspects  and  Implica- 
tions for  the  United  States  Population,  in  1  United  States  Comm'n  on  Popu- 
lation Growth  and  the  American  Future,  Research  Reports  331,  335 
(C.  Westoff  &  R.  Parke,  Jr.,  eds.  1972).  ~~ 
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during  her  pregnancy,34  or  it  may  be  necessary  for  her  to  leave 
school  in  order  to  support  her  child.  She  may  choose  to  give  up 
the  child  for  adoption  or  be  forced  by  social  pressures  to  marry 
before  she  would  otherwise  have  chosen  to  do  so.  Her  family  may 
assume  the  added  burden  of  support,  or  the  State  may  force  the 
putative  father  to  fulfil  his  legal  support  obligations.35  Whatever 
the  woman's  decision  may  be,  it  will  unalterably  affect  her  future 
opportunities.36 

IV.    Contraceptive  Information,  Treatment,  and  Devices 

A.     Liability  of  the  Physician 

Contraception  allows  the  woman  to  avoid  the  far-reaching 
consequences  of  pregnancy  and  the  necessity  of  resorting  to  abor- 
tion, itself  a  source  of  great  controversy.  By  increasing  the  avail- 
ability to  minors  of  contraceptive  information,  treatment,  and  de- 
vices, a  decrease  in  teenage  pregnancy  and  venereal  disease  should 
logically  follow.  However,  the  more  effective  impermanent  con- 
traceptive methods  for  women,  such  as  the  oral  contraceptive, 
the  diaphragm,  and  the  intra-uterine  device,  require  individual 
medical  attention.  A  physician,  rather  than  a  legislator  or  a  judge, 
is  in  the  position  to  ascertain  the  contraceptive  needs  of  the  woman 
and  to  advise  her  as  to  the  methods  best  suited  for  those  needs. 
Medical  training  is  necessary  to  weigh  the  relative  risks  of  the 
oral  contraceptive  against  its  protective  value,37  to  determine  the 
advisability  of  an  intra-uterine  device  or  a  diaphragm,  or  to  de- 
cide whether  the  condom  would  be  preferable  to  methods  which  re- 
quire more  medical  attention.38 

However,  a  physician  may  be  prevented  from  providing  con- 
traceptive treatment  to  a  minor  by  basic  tort  law  which  seeks  to 
protect  individuals  from  unauthorized  invasions  of  the  body  by 
requiring  that  such  contacts  be  validly  consented  to  by  the  re- 

34 

A  1968  study  of  school  systems  with  12,000  or  more  students  was 
conducted  by  the  Educational  Research  Service.  One-third  of  the  154 
systems  queried  required  girls  to  leave  school  as  soon  as  it  was  known 
that  they  were  pregnant.  An  additional  one-fifth  forced  them  to  leave 
well  before  the  end  of  pregnancy. 
Id.  at  348. 

35Ind.  Code  §§  31-4-1-1  to  -33  (Burns  1973). 
36See  Menken,  supra  note  33,  at  335. 

37See  Berman  &  Dolan,  The  Oral  Contraceptive:  An  Interest  Analysis, 
21  Kan.  L.  Rev.  493  (1973). 

ZbSee  David,  Unwanted  Pregnancies :  Costs  and  Alternatives,  in  1  United 
States  Comm'n  on  Population  Growth  and  the  American  Future,  Re- 
search Reports  439   (C  Westoff  &  R.  Parke,  Jr.,  eds.  1972). 
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cipient.39  Medical  treatment,  such  as  the  pelvic  examination  re- 
quired in  the  process  of  prescribing  contraceptives  to  women, 
would  constitute  an  invasion  of  the  body.  Not  only  must  consent 
to  the  treatment  be  obtained  so  that  the  treatment  will  not  amount 
to  a  technical  battery40  but,  as  well,  the  consent  must  be  volun- 
tary and  informed  and  made  by  a  person  capable  of  consenting.41 
It  is  this  "capacity  to  consent"  requirement  which  causes  most 
of  the  problems  in  the  area  of  medical  treatment  for  minors.  A 
child  is  considered  to  be  incapable  of  exercising  the  requisite  in- 
formed consent;  the  parent  or  guardian  of  the  child  must  provide 
this  consent.42  A  physician  treating  a  minor  without  such  consent 
would  be  open  to  a  possible  suit  by  the  parents  for  assault  and 
battery.43  Although  the  damages  recoverable  by  the  parents  would 
apparently  be  limited  to  medical  expenses  and  loss  of  the  child's 
services,44  the  threat  of  litigation  may  discourage  the  physician 
from  providing  the  services  he  considers  necessary.45  Research  re- 
veals no  successful  prosecution  of  a  physician  for  contraceptive 
treatment  of  a  minor  without  parental  consent,  though  present 
attempts  by  various  parent  groups  to  recover  for  such  unauthorized 
treatment46  would  indicate  that  a  physician's  fear  of  liability  is 
not  completely  without  basis. 

39"A  person  of  full  capacity  who  freely  and  without  fraud  or  mistake 
manifests  to  another  assent  to  the  conduct  of  the  other  is  not  entitled  to 
maintain  an  action  of  tort  for  harm  resulting  from  such  conduct."  Restate- 
ment of  Torts  §  892  (1939). 

40"[A]  surgical  operation  is  a  technical  battery,  regardless  of  its  results, 
and  is  excusable  only  when  there  is  express  or  implied  consent  by  the  patient; 
.  .  .  the  surgeon  is  liable  in  damages  if  the  operation  is  unauthorized."  Bonner 
v.  Moran,  126  F.2d  121,  122  (D.C.  Cir.  1941). 

4)See  Rozovsky,  Consent  to  Treatment,  11  Osgoode  Hall  L.J.  103,  107 
(1973). 

42 

The  manifestation  of  assent  by  a  person  so  young  or  so  mentally 
defective  that  he  does  not  understand  the  nature  or  effect  of  an  act 
done  is  not  a  defense  to  an  action  for  such  act.  The  assent  of  a  par- 
ent or  guardian  or  of  a  person  standing  in  like  relation  to  such  a 
person,  however,  is  a  defense  to  an  action  by  such  person,  if  the 
parent  or  guardian  had  power  to  require  him  to  submit  to  the  act. 
Restatement  of  Torts  §  892,  comment  e  (1939).  See  Wadlington,  Minors  and 
Health  Care:   The  Age  of  Consent,  11  Osgoode  Hall  L.J.  115  (1973). 

43Ind.  Code  §  34-1-1-8  (Burns  1973)  (parent's  action  for  injury  to  or 
death  of  child). 

44See  generally  59  Am.  Jur.  2d  Parent  and  Child  §§112,  118  (1971). 
A5See  Pilpel  &  Ames,  Legal  Obstacles  to  Freedom  of  Choice  in  the  Areas 
of  Contraception,  Abortion,  and  Voluntary  Sterilization  in  the  United  States, 
in  6  United  States  Comm'n  on  Population  Growth  and  the  American 
Future,  Research  Reports  55,  62  (C.  Westoff  &  R.  Parke,  Jr.,  eds.  1972). 
46See,  e.g.,  Sarkkinen  v.  Planned  Parenthood  Ass'n,  Cause  No.  74-132 
(Starke  County  Cir.  Ct.,  Ind.,  venued  Mar.  20,  1974). 
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B.     Exceptions  to  Physicians'  Liability 

Various  common  law  exceptions  to  the  requirement  of  paren- 
tal consent  have  been  recognized  to  allow  a  physician  to  escape 
the  technical  battery  liability.  A  physician  may  provide  treat- 
ment under  circumstances  constituting  an  emergency.  If  the  minor 
is  emancipated,  or  if  the  parents  are  so  remote  that  obtaining 
their  consent  is  impracticable,  the  physician  may  likewise  treat 
the  minor.47  It  has  also  been  recognized  that  the  consent  of  a 
minor  of  sufficient  age  and  maturity  may  be  valid  if  she  is  able 
"to  understand  and  comprehend  the  nature  of  the  .  .  .  procedure, 
the  risks  involved  and  the  probability  of  attaining  the  desired  re- 
sults in  light  of  the  circumstances  which  attend."48  This  is  the 
so-called  "mature  minor  rule"  which  removes  the  minor's  inca- 
pacity to  consent  to  bodily  invasions.  Consent  to  medical  treat- 
ment by  such  a  minor  thus  provides  a  valid  defense  to  technical 
battery.49 

In  Indiana,  as  in  most  states,  the  age  of  majority  for  medical 
consent  purposes  is  statutory,  as  are  the  various  exceptions  to  the 
incompetency  of  those  below  majority.  An  individual  must  be  at 
least  eighteen  to  be  competent  to  consent  to  medical  or  surgical 
treatment.50  If  a  minor  is  unmarried  and  unemancipated,  consent 
must  be  provided  by  a  parent,  by  a  legal  guardian,  or  by  the 
agency  having  legal  control  over  the  minor.51  If  the  minor  is 
emancipated  or  married,52  he  may  consent  to  medical  treatment. 
Methods  of  consent  otherwise  lawful  are  not  excluded  by  the 
statutes,  and  no  consent  is  required  in  an  emergency.53 

Like  Indiana,  all  jurisdictions  except  Wisconsin  allow  indi- 
viduals below  the  age  of  eighteen  to  consent  to  treatment  for 
venereal  disease.54  Unlike  Indiana,  however,  twenty-three  juris- 
dictions have  extended  the  consent  capacity  for  contraception  to 

47Bonner  v.  Moran,  126  F.2d  121,  122  (D.C.  Cir.  1941). 
48Younts  v.  St.  Francis  Hosp.  &  School  of  Nursing,  Inc.,  205  Kan.  292, 
300,  469  P.2d  330,  337   (1970). 

49 

If  the  child  .  .  .  ,  though  under  guardianship,  is  capable  of  ap- 
preciating the  nature,  extent  and  consequences  of  the  invasion,  his 
assent  prevents  the  invasion  from  creating  liability,  though  the  assent 
of  the  parent,  guardian  or  other  person  is  not  obtained  or  is  expressly 
refused. 

Restatement  of  Torts  §  59,  comment  a  (1934). 
50Ind.  Code  §  16-8-3-1  (Burns  1973). 
5}Id.  §16-8-3-1  (a). 
52Id.  §  16-8-4-1. 
53Id.  §  16-8-3-2. 
54Paul,  Pilpel  &  Wechsler,  Pregnancy,  Teenagers  and  the  Law,  1974,  6 

Family  Planning  Perspectives  142,  143  (1974). 
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individuals  below  eighteen,55  and  sixteen  jurisdictions  currently 
allow  minors  to  consent  to  abortion.56  This  effort  to  deal  with 
the  illegitimate  pregnancy  problem  of  teenage  sexual  activity  has 
been  accomplished  by  various  devices.  Statutes  after  the  Colorado 
model  provide  a  specified  group  of  individuals,  including  physi- 
cians, clergymen,  state  agencies,  and  family  planning  clinics,  who 
may  refer  the  minor  for  birth  control  procedures.57  Mississippi  is 
illustrative  of  the  few  jurisdictions  which  have  both  followed  the 
Colorado  model  for  birth  control  procedures58  and  codified  the 
"mature  minor  rule."59  Other  approaches  have  included  provisions 
that  a  minor  has  the  same  capacity  to  consent  as  does  an  adult 
for  certain  medical  treatment,  including  contraception  and  preg- 
nancy-related care,60  that  "any  person  without  regard  to  age"  may 
give  consent  to  certain  treatment,61  or  that  consent  of  the  minor 
shall  be  sufficient  for  the  purposes  of  the  specified  treatment.62 
Several  states  allow  the  physician  to  inform  the  minor's  parents 
of  the  treatment  without  the  minor's  consent,63  although  this  might 
have  the  effect  of  discouraging  the  minor  from  seeking  necessary 
treatment.  Some  states  also  remove  financial  responsibility  for 
the  treatment  from  the  parents  when  the  minor  has  provided  the 
consent.64  Such  a  provision  would  be  beneficial  in  states  in  which 
minors'  contracts  are  void  or  voidable,  as  they  are  in  Indiana.65 

C.     Sources  of  Contraceptive  Policy 

These  various  state  efforts  to  extend  to  minors  the  power  of 
consent  for  sex-related  medical  treatment  have  received  encour- 
agement from  several  sources.  The  United  States  Commission  on 
Population  Growth  and  the  American  Future  recommended  that 
"states  adopt  affirmative  legislation  which  will  permit  minors  to 
receive  contraceptive  and  prophylactic  information  and  services  in 

55Id.  Indiana  would  have  achieved  this  result  if  Ind.  H.R.  1148,  98th 
Gen.  Assembly,  2d  Sess.  (1974),  had  passed  last  term.  However,  it  was  de- 
feated by  a  vote  of  nineteen  to  seventy-six  on  January  17,  1974.  See  1974  Ind. 
House  J.  187. 

s6Paul,  Pilpel  &  Wechsler,  supra  note  54,  at  143. 

57Colo.  Rev.  Stat.  Ann.  §91-1-38  (Supp.  1971).  See  also  III.  Ann. 
Stat.  ch.  91,  §  18.7  (Smith-Hurd  Supp.  1974) ;  Tenn.  Code  Ann.  §  53-4607 
(Supp.  1974). 

58Miss.  Code  Ann.  §41-42-7  (Supp.  1974). 

59Id.  §  41-41-3 (h)    (1973). 

60Md.  Ann.  Code  art.  43,  §  135(a)  (3)    (Supp.  1974). 

61Ore.  Rev.  Stat.  §  109.640  (1973). 

62Ky.  Rev.  Stat.  Ann.  §  214-185(1)   (Supp.  1974). 

63 See,  e.g.,  id.  §  214-185(5). 

64Id.  §214.185(6). 

65Ind.  Code  §29-1-18-41  (Burns  1972). 
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appropriate  settings  sensitive  to  their  needs  and  concerns."66  The 
mandatory  Medicaid  coverage  now  directs  that  family  planning 
services  and  supplies  be  furnished  "to  individuals  of  child  bear- 
ing age  (including  minors  who  can  be  considered  to  be  sexually 
active)  who  are  eligible  under  the  State  plan  and  who  desire  such 
services  and  supplies."67  Congress  has  also  declared,  as  one  pur- 
pose of  the  Family  Planning  Services  and  Population  Research 
Act  of  1970,68  its  desire  "to  assist  in  making  comprehensive  family 
planning  services  readily  available  to  all  persons  desiring  such 
services,"69  which  impliedly  includes  minors.70  Moreover,  Con- 
gress has  provided  additional  means  to  improve  the  availability 
of  contraceptives  by  amending  provisions71  which  had  formerly 
included  devices  for  "preventing  conception"  as  obscene  matter 
which  could  not  be  mailed,  imported  into  the  United  States,  or 
transported  in  interstate  commerce  under  penalty  of  criminal 
sanctions.72  However,  contraceptive  availability  is  nonetheless 
hindered  by  provisions  that  unsolicited  contraceptive  materials  are 
generally  "nonmailable."73  The  American  Medical  Association,  the 
American  College  of  Obstetricians  and  Gynecologists,  the  Ameri- 
can Academy  of  Pediatrics,  the  American  Academy  of  Family 
Physicians,  the  American  College  Health  Association,  the  Asso- 
ciation of  Planned  Parenthood  Physicians,  and  the  American  Pub- 
lic Health  Association  have  endorsed  the  right  of  physicians  to 
provide  contraceptive  care  for  the  best  interests  of  their  minor 
patients.74  The  National  Association  of  Children's  Hospitals  and 
Related  Institutions  has  endorsed  a  Medical  Bill  of  Rights  for 
Minors  which  would  allow  them  to  receive  medically  accepted  con- 

66United  States  Comm'n  on  Population  Growth  and  the  American 
Future,  Population  and  the  American  Future  100  (C.  Westoff  &  R.  Parke, 
Jr.,  eds.  1972). 

6742  U.S.C.  §1396d   (a)(4)(C)    (Supp.  Ill,  1973). 

6842  U.S.C.  §300    (1970). 

69Id. 

70 See  P.  Piotrow,  World  Population  Crisis  230-31  (1973). 

71 18  U.S.C.  §§  1461-62  (1970),  as  amended  by  Act  of  Jan.  8,  1971,  Pub.  L. 
No.  91-662,  84  Stat.  1973. 

72Indiana  still  has  a  statute  which  makes  illegal  the  printing  or  publish- 
ing of  an  advertisement  for  drugs  or  instruments  to  be  used  exclusively  by 
females  in  preventing  conception.  Ind.  Code  §  35-1-84-1  (Ind.  Ann.  Stat. 
§  10-2806,  Burns  1956).  There  is  no  record  of  a  prosecution  under  this 
statute,  but  an  Attorney  General  opinion  construing  the  statute  was  pro- 
vided in  1923.  [1923-1924]  Ind.  Att'y  Gen.  Rep.  375.  However,  this  statute 
is  of  highly  questionable  constitutional  validity.  See  Associated  Students  for 
the  Univ.  v.  Attorney  General  of  the  United  States,  368  F.  Supp.  11  (CD. 
Cal.  1973). 

7339  U.S.C.  §  3001(e)  (1970).  This  statute  has  been  criticized  as  provid- 
ing "an  additional  obstacle  to  freedom  of  choice  in  the  area  of  contraception." 
Pilpel  &  Ames,  supra  note  45,  at  60. 

74Paul,  Pilpel  &  Wechsler,  supra  note  54,  at  144. 
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traceptive  information  and  devices  in  doctor-patient  confidential- 
ity.75 Public  opinion  also  apparently  favors  minor's  access  to  sex- 
related  treatment,  as  evidenced  by  a  June,  1972,  Gallup  Poll  which 
revealed  that  three  out  of  four  people  agreed  with  the  proposition 
that  "professional  birth  control  information,  services  and  coun- 
seling should  be  made  available  to  unmarried  teenagers  who  are 
sexually  active."76 

V.    Constitutional  Rights  of  Sexually  Active  Minors 

A.     In  General 

The  move  towards  recognition  of  minors'  rights  in  the  area  of 
sexual  activity  may  be  supported  on  constitutional  grounds.77 
The  courts  have  already  extended  various  constitutional  rights  to 
minors.  As  stated  for  the  Supreme  Court  by  Justice  Fortas,  "what- 
ever may  be  their  precise  impact,  neither  the  Fourteenth  Amend- 
ment nor  the  Bill  of  Rights  is  for  adults  alone."73  The  fourteenth 
amendment  and  the  Bill  of  Rights  may,  however,  afford  less  pro- 
tection to  the  interests  of  minors  than  to  the  interests  of  adults. 
In  juvenile  delinquency  proceedings,  minors  have  the  rights  to 
notice  of  charges,  to  counsel,  and  to  confrontation  and  cross-exam- 
ination of  witnesses,  and  the  privilege  against  self-incrimination  ;/9 
minors  do  not,  however,  have  the  constitutional  right  to  trial  by 
jury  in  those  proceedings.60  The  Court  has  encouraged  greater 
limitations  on  minors'  access  to  possibly  obscene  materials  than 
upon  adults'  access  by  allowing  the  states  to  apply  a  broader  defi- 
nition of  obscenity  to  matters  concerning  minors81  and  by  recog- 
nizing "that  the  States  have  a  legitimate  interest  in  prohibiting 
dissemination  or  exhibition  of  obscene  material  when  the  mode  of 
dissemination  carries  with  it  a  significant  danger  of  .  .  .  exposure 
to  juveniles."82 

Although  high  school  students  have  fundamental  constitu- 
tional rights  of  speech  and  expression,83  school  officials  may  regu- 

753  Family  Planning/Population  Rep.  72  (1974). 

761  Family  Planning/Population  Rep.  11  (1972). 

77Note,  Minors  and  Contraceptives:  A  Constitutional  Issue,  3  Ecology 
L.Q.  843  (1973). 

7SIn  re  Gault,  387  U.S.  1,  13  (1967). 

79In  re  Gault,  387  U.S.  1    (1967). 

80McKeiver  v.  Pennsylvania,  403  U.S.  528  (1971).  Accord,  Bible  v.  State, 
253  Ind.  373,  254  N.E.2d  319  (1970).  But  see  3  Ind.  Legal  F.  547  (1970) 
(criticizing  the  rule). 

8,Ginsberg  v.  New  York,  390  U.S.  629  (1968). 

82Miller  v.  California,  413  U.S.  15,  18-19  (1973).  See  also  Paris  Adult 
Theatre  I  v.  Slaton,  413  U.S.  49  (1973). 

83Tinker  v.  Des  Moines  Independent  Community  School  Dist.,  393  U.S. 
503,  506  (1969). 
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late  those  rights  upon  "a  specific  showing  of  constitutionally  valid 
reasons"  for  doing  so.84  Students  facing  temporary  suspension 
from  public  schools  are  entitled  to  due  process  protection  in  the 
form  of  notice  of  charges  and  an  opportunity  for  hearing,65  but 
students  "whose  presence  poses  a  continuing  danger  to  persons  or 
property  or  an  ongoing  threat  of  disrupting  the  academic  process 
may  be  immediately  removed  from  school."86  Federal  courts  are 
split  on  the  question  of  whether  high  school  dress  codes  against 
long  hair  violate  a  student's  constitutional  rights.87  Although  at 
least  one  district  court  would  allow  students  to  "have  the  same 
rights  and  enjoy  the  same  privileges  [under  the  Constitution]  as 
adults,"88  the  Supreme  Court  has  declined  to  settle  the  area.89 

The  United  States  District  Court  for  the  Eastern  District  of 
Pennsylvania  ostensibly  recognized  a  fundamental  right  of  pri- 
vacy in  students90  but  may  have  been  more  concerned  with  pro^ 
tecting  the  privacy  of  the  relationship  between  parent  and  child.91 
This  concern  is  indicative  of  the  judicial  attitude  which  has  dis- 
couraged more  rapid  extension  of  constitutional  rights  to  minors. 
The  Supreme  Court  has  recognized  that  "the  custody,  care  and 
nurture  of  the  child  reside  first  in  the  parents,"92  and  that  there 
is  a  "private  realm  of  family  life  which  the  state  cannot  enter."93 
However,  the  state  as  parens  patriae  "has  a  wide  range  of  power 
for  limiting  parental  freedom  and  authority  in  things  affecting 
the  child's  welfare  .  .  .  ."94 

The  constitutional  rights  of  the  child  may  more  properly  be 
viewed  as  a  balance  struck  between  the  parents'  rights  of  control 
and  the  state's  power  over  public  welfare.  The  minor  as  an  indi- 
vidual has  few  constitutional  rights  which  preponderate  against 
both  the  state  and  his  parents.  For  example,  the  due  process  rights 
of  minors  in  delinquency  proceedings  are  designed  to  protect  the 
rights  of  parents  as  well,95  and  the  right  of  expression  granted 
minors  is  apparently  not  intended  to  conflict  with  the  interests  of 

a4Id.  at  511. 

85Goss  v.  Lopez,  95  S.  Ct.  729    (1975). 

&6Id.  at  740. 

67Compare  Breen  v.  Kahl,  419  F.2d  1034  (7th  Cir.  1969),  and  Richards  v. 
Thurston,  424  F.2d  1281  (1st  Cir.  1970),  with  Ferrell  v.  Dallas  Independent 
School  Dist.,  392  F.2d  697  (5th  Cir.  1968),  and  Jackson  v.  Dorrier,  424  F.2d 
213  (6th  Cir.  1970). 

88Miller  v.  Gillis,  315  F.   Supp.  94,  99    (N.D.  111.   1969). 

a901ff  v.  East  Side  Union  High  School  Dist.,  445  F.2d  932  (9th  Cir.  1971), 
cert,  denied,  404  U.S.  1042  (1972)    (Douglas,  J.,  dissenting). 

90Merriken  v.  Cressman,  364  F.  Supp.  913  (E.D.  Pa.  1973). 

9'/d.  at  918. 

92Prince  v.  Massachusetts,  321  U.S.  158,  166  (1944). 

93Id. 

9AId.  at  167. 

95In  re  Gault,  387  U.S.  1,  33-34  (1967). 
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parents.96  Parents  have  a  genuine  and  valid  interest  in  the  activi- 
ties of  their  children  which  is  generally  necessary  to  the  perfor- 
mance of  their  parental  obligations.  However,  there  is  increasing 
recognition  that  the  privacy  rights  of  minors  are  equivalent  to 
those  of  adults  in  the  related  areas  of  contraception  and  abortion 
and  deserve  like  constitutional  protection. 

B.     Contraception 

The  Supreme  Court  has  not  yet  recognized  the  constitutional 
right  of  minors  to  receive  contraceptive  or  abortion  treatment. 
This  non-recognition  is  a  product  of  the  relatively  recent  devel- 
opment of  such  constitutional  rights  in  adults.  The  right  to  con- 
traception was  not  affirmatively  upheld  for  married  couples 
until  1965  when  the  Court,  in  Griswold  v.  Connecticut,97  extended 
the  right  of  privacy  penumbrae  of  the  Bill  of  Rights  and  the  four- 
teenth amendment98  to  protect  the  use  of  contraceptives  in  the 
marital  relationship.99  Seven  years  after  Gristvold,  the  Court  fur- 
ther extended  this  privacy  right  to  unmarried  adults  in  Eisenstadt 
v.  Baird.wo  The  Court,  per  Justice  Brennan,  found  that  different 
treatment  for  married  and  unmarried  individuals  could  not  be 
justified  constitutionally;  the  Massachusetts  statute  which  pro- 
vided unequal  treatment  was  therefore  violative  of  the  equal  pro- 
tection clause  of  the  fourteenth  amendment.101  The  statute  had 
made  unlawful  the  delivery  of  any  drug  or  article  for  the  preven- 
tion of  contraception  except  by  a  registered  pharmacist  to  mar- 
ried people.  The  statute  was  defended  as  a  legitimate  effort  under 
the  state's  police  powers  to  protect  health.  The  First  Circuit  had 
rejected  this  argument  because  it  could  find  no  difference  be- 
tween the  medical  skills  necessary  to  treat  unmarried  or  married 
individuals,102  and  because  the  state  had  "made  no  attempt  to  dis- 
tinguish .  .  .  between  dangerous  or  possibly  dangerous  articles, 
and  those  which  are  medically  harmless."103  The  First  Circuit 
had  also  rejected  the  arguments  that  the  statute  was  a  valid  at- 
tempt to  protect  morals104  and  that  it  was  intended  to  discourage 

96Tinker  v.  Des  Moines  Independent  Community  School  Dist.,  393  U.S. 
503,  504  (1969)  (students  and  their  parents  had  agreed  to  the  expressive 
conduct) . 

97381  U.S.  479  (1965). 

96Id.  at  484. 

"Just  four  years  prior  to  the  Griswold  decision,  the  Court  had  failed  to 
find  such  a  right.   Poe  v.  Ullman,  367  U.S.  497  (1961). 

1oo405  U.S.  438  (1972). 

10 'Id.  at  443. 

,02Baird  v.  Eisenstadt,  429  F.2d  1398,  1401   (1st  Cir.  1970). 

""Id. 

104 

To  say  that  contraceptives  are  immoral  as  such,  and  are  to  be 
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fornication.105  The  Supreme  Court  affirmed  the  First  Circuit's 
ruling  against  the  anti-fornication106  and  health107  justifications 
for  the  statute  but  did  not  reach,  as  the  First  Circuit  did,  the 
question  of  whether  the  statute  interfered  with  fundamental 
human  rights,  "because,  whatever  the  rights  of  the  individual  to 
access  to  contraceptives  may  be,  the  right  must  be  the  same  for 
the  unmarried  and  the  married  alike."108 

Though  the  Eisenstadt  case  concerned  the  delivery  of  a  con- 
traceptive device  by  a  non-druggist  to  an  unmarried  adult  woman, 
the  Court's  language  could  reasonably  be  taken  to  extend  the 
privacy-based  contraceptive  right  to  minors.  Justice  Brennan  did 
not  discourage  this  inference  when  he  stated:  "If  the  right  of 
privacy  means  anything,  it  is  the  right  of  the  individual,  married 
or  single,  to  be  free  from  unwarranted  governmental  intrusion 
into  matters  so  fundamentally  affecting  a  person  as  the  decision 
whether  to  bear  or  beget  a  child."109  However,  efforts  to  gain  an 
extension  of  these  rights  to  minors  have  met  with  mixed  success. 
The  Utah  Supreme  Court  rejected  an  equal  protection  or  privacy 
basis  for  such  a  right.110  More  recently,  the  United  States  District 
Court  for  the  Southern  District  of  New  York  determined  that  a 
statute  prohibiting  sale  of  nonprescription  contraceptives  to  per- 
sons under  sixteen  raised  "a  not  insubstantial  question  ...  as  to 
whether  this  provision  unconstitutionally  infringes  the  right  to 

forbidden  to  unmarried  persons  who  will  nevertheless  persist  in  hav- 
ing intercourse,  means  that  such  persons  must  risk  for  themselves  an 
unwanted  pregnancy,  for  the  child,  illegitimacy,  and  for  society,  a 
possible  obligation  of  support.  Such  a  view  of  morality  is  not  only 
the  very  mirror  image  of  sensible  legislation ;  we  consider  that  it  con- 
flicts with  fundamental  human  rights.  In  the  absence  of  a  demon- 
strated harm,  we  hold  it  is  beyond  the  competency  of  the  state. 
Id.  at  1402. 

105 

[I]f  the  legislature  is  truly  concerned  with  deterring  fornication,  it 
may  increase  the  statutory  penalty  to  mark  the  measure  of  its  con- 
cern.  It  may  not  do  so,  however,  by  making  the  penalty  a  personally, 
and  socially,  undesired  pregnancy. 
Id. 

,O6405  U.S.  at  449-50. 

107 Id.  at  451.  The  Court  noted  that,  although  the  appellant  insisted  that 
the  unmarried  have  no  right  to  engage  in  sexual  intercourse  and  thus  no 
health  interest  to  be  served  in  contraception,  devices  were  available  without 
controls  so  long  as  their  purpose  was  the  prevention  of  disease.  "It  is  incon- 
ceivable that  the  need  for  health  controls  varies  with  the  purpose  for  which 
the  contraceptive  is  to  be  used  when  the  physical  act  in  all  cases  is  one  and 
the  same."  Id.  at  451  n.8. 
,08/d.  at  453. 

W9Id.  (emphasis  in  original). 

noDoe  v.  Planned  Parenthood  Ass'n,  29  Utah  2d  356,  510  P.2d  75,  cert, 
denied,  414  U.S.  805  (1973). 
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privacy  of  [those]  under  the  age  of  sixteen"111  and  therefore 
granted  a  motion  to  convene  a  three-judge  district  court  on  the  ques- 
tion.112 If  the  three-judge  district  court  establishes  that  such  a 
constitutional  right  does  not  exist  for  minors,  the  language  of  Eisen- 
stadt  will  clearly  be  applicable  to  minors  as  well  as  to  adults. 

C.    Abortion 

In  1973,  the  Supreme  Court,  in  Roe  v.  WadeU3  and  Doe  v. 
Bolton" A  further  extended  the  fundamental  privacy  right  to  in- 
clude abortion  and  established  that  the  decision  to  terminate  preg- 
nancy should  lie  exclusively  with  the  woman  and  her  physician 
during  the  first  trimester  without  state  interference.115  It  has 
been  argued  that  the  privacy  interests  of  a  minor  woman  should 
also  be  compelling  in  the  first  trimester,  and  that  the  state  should 
not  place  added  restrictions  upon  minors  seeking  abortions,116  but 
the  Court  expressly  declined  to  rule  on  the  constitutionality  of 
state  statutes  requiring  parental  consent  for  abortions  on  un- 
married minors.117 

The  Washington  Supreme  Court  recently  determined  that  an 
unmarried  minor  woman  has  the  same  right  of  privacy  as  does 
an  adult  woman  in  the  abortion  decision,  and  that  a  state  statute 
which  required  parental  consent  for  abortion  upon  a  minor  woman 
offended  the  equal  protection  clause  of  the  fourteenth  amendment.118 
A  three-judge  district  court  has  also  found  the  requirement  of 
parental  consent  unconstitutional.119  Such  state  and  district  court 
action  should  encourage  the  removal  of  the  statutory  parental  con- 
sent requirement  such  as  the  one  found  in  Indiana.120  More  im- 
portantly, this  increasing  trend  toward  a  recognition  of  constitu- 
tional rights  in  minors  should  result  in  a  final  determination  by 
the  Supreme  Court  that  the  Constitution  protects  the  use  of  con- 
traceptives by  minors. 

11 'Population  Services  Int'l  v.  Wilson,  383  F.  Supp.  543,  549  (S.D.N.Y. 
1974). 

1127d  at  550. 

113410  U.S.  113   (1973). 

1,4410  U.S.  179   (1973). 

n5410  U.S.  at  163. 

U6See,  e.g.,  Note,  The  Minor's  Right  to  Abortion  and  the  Requirement  of 
Parental  Consent,  60  Va.  L.   Rev.  305    (1974). 

117410  U.S.  at  165  n.67. 

118State  v.  Koome,  530  P.2d  260  (Wash.  1975).  The  court  also  suggested 
that  "[t]he  age  of  fertility  provides  a  practical  minimum  age  requirement  for 
consent  to  abortion,  reducing  the  need  for  a  legal  one."  Id.  at  267. 

119Coe  v.  Gerstein,  376  F.  Supp.  695  (S.D.  Fla.  1973),  appeal  dismissed, 
417  U.S.  279  (1974). 

120Ind.  Code  §  35-1-58.5-2  (a)  (2)  (Ind.  Ann.  Stat.  §  10-108,  Burns  Supp. 
1974). 
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VI.    Conclusion 

The  need  for  prompt  action,  as  demonstrated  by  the  incidence 
of  teenage  pregnancy,  would  suggest  that  a  statute  allowing 
minors  to  consent  to  contraceptive  treatment,  similar  to  the  stat- 
ute allowing  consent  to  treatment  of  venereal  disease,  is  in  order. 
It  might  be  argued  that  such  a  move  would  be  to  condone  pre- 
marital sexual  intercourse,  but  it  could  more  reasonably  be  viewed 
as  an  attempt  to  discourage  premarital  conception.  The  decision 
to  become  sexually  active  does  not  depend  upon  the  availability 
of  contraceptives — as  is  indicated  by  the  teenage  pregnancy  sta- 
tistics. Perhaps  more  importantly,  many  sexually  active  young 
women  do  not  use  even  nonprescription  contraceptive  methods, 
or  do  so  only  infrequently,121  raising  the  need  for  accurate  and 
widespread  dissemination  of  information,  supported  actively  by  the 
state.  In  view  of  the  state's  interests  in  protecting  the  rights  of 
minor  individuals  and  in  solving  the  problems  resulting  directly 
from  teenage  sexual  activity,  a  statutory  effort  which  would 
place  the  contraception  decision  in  the  physician  and  his  patient, 
while  eliminating  extraordinary  liabilities,  is  justified  and  highly 
desirable. 

Bruce  A.  Walker 


121  See  Zelnik  &  Kanter,  Sexuality,  Contraception  and  Pregnancy  Among 
Young  Unwed  Females  in  the  United  States,  in  1  United  States  Comm'n  on 
Population  Growth  and  the  American  Future,  Research  Reports  355,  366 
(C.  Westoff  &  R.  Parke,  Jr.,  eds.  1972). 


©eee«leiits»  Estates — Descent  and  Distribution  Statutes — 
Statute  allowing  inheritance  by  illegitimate  children  through  the 
mother  but  silent  on  inheritance  through  the  father  held  invidious 
discrimination  under  the  equal  protection  clause  of  the  fourteenth 
amendment. — Green  v.  Woodard,  318  N.E.2d  397  (Ohio  Ct.  App. 
1974). 

Leslie  Green1  alleged  she  was  entitled  to  real  estate  as  the 
natural  daughter  of  Liston  Thomas  or  alternatively  as  the  step- 
daughter of  Emmaline  Thomas.  Liston  Thomas  died  intestate 
May  11,  1971,  and  his  wife  Emmaline  died  intestate  September  7, 
1971.  In  the  interim,  the  real  estate  was  deeded  to  Elijah  Woodard 
by  Emmaline  Thomas,  who  Leslie  Green  claimed  was  incompetent, 
comatose,  and  lacking  in  capacity  to  execute  the  deed.  Elijah 
Woodard  answered  that  Leslie  Green  did  not  have  standing  to 
bring  this  action  because  she  was  not  related  to  Liston  Thomas 
so  as  to  bring  her  within  the  word  "child"  of  the  Ohio  descent 
and  distribution  statutes.2  The  trial  court  granted  defendant's 
motion  for  summary  judgment  and  an  appeal  resulted.3 

'The  plaintiff  Leslie  Green  was  born  on  February  3,  1937;  her  birth  cer- 
tificate read  "Leslie  Louise  Haddie  Mae  Dingle."  No  one  was  listed  as  her 
father  because  her  mother  was  not  married  at  the  time  of  her  birth.  Her 
mother  never  married  the  alleged  father,  Liston  Thomas,  but  her  mother  did 
marry  a  man  named  Royal  at  a  later  date.  The  plaintiff  claimed  she  was 
baptized  Lessie  Mae  Thomas  ten  years  after  her  birth,  but  she  did  not  present 
the  baptism  certificate.  Green  v.  Woodard,  318  N.E.2d  397,  408  (Ohio  Ct.  App. 
1974).  Although  the  opinion  does  not  so  state,  it  is  inferred  that  the  plaintiff 
subsequently  married  a  man  by  the  name  of  Green. 

2The  plaintiff's  claims  were  based  on  an  interpretation  of  the  words 
"child"  or  "children"  in  Ohio  Rev.  Code  Ann.  §2105.06  (1968),  the  general 
statute  of  descent  and  distribution,  to  include  both  legitimate  and  illegitimate 
children.  The  same  interpretation  was  sought  of  the  half-and-half  statute,  id. 
§2105.10,  which  provides  for  inheritance  by  a  stepdaughter: 

When  a  relict  of  a  deceased  husband  or  wife  dies  intestate  and  with- 
out issue,  possessed  of  identical  real  estate  or  personal  property  which 
came  to  such  relict  from  any  deceased  spouse  by  deed  of  gift,  devise, 
bequest,  descent,  or  by  an  election  to  take  under  the  revised  Code,  such 
estate,  real  and  personal,  except  one  half  thereof  which  shall  pass  to 
and  vest  in  the  surviving  spouse  of  such  relict,  shall  pass  to  and  vest 
in  the  children  of  the  deceased  spouse  from  whom  such  real  estate  or 
personal  property  came,  or  their  lineal  descendants,  per  stirpes. 
The  term  descent  and  distribution  statutes  is  used  throughout  the  text  to 
refer  to  both  the  above  Ohio  statutes. 

3Green  v.  Woodard,  318  N.E.2d  397,  400   (Ohio  Ct.  App.  1974). 

732 
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Leslie  Green  was  unable  to  show  on  appeal  that  she  was,  in 
fact,  a  child  of  Liston  Thomas,  and  she  was  not,  therefore,  en- 
titled to  any  share  of  his  property.4  The  Court  of  Appeals  of  Ohio, 
however,  used  the  opportunity  to  hold  that  the  words  "child"  and 
"children"  contained  in  the  descent  and  distribution  statutes  in- 
clude all  illegitimate  children  and  not  just  those  illegitimate  chil- 
dren who  take  from  and  through  the  mother  under  the  statute 
dealing  with  inheritance  by  illegitimate  children.5 

The  Ohio  statute6  provided  that  an  illegitimate  child  can  in- 
herit from  and  through  its  mother  as  if  born  in  lawful  wedlock 
but  said  nothing  about  inheritance  from  the  father.  The  Court 
of  Appeals  of  Ohio  held  in  Green  v.  Woodard7  that  such  classifi- 
cation was  not  discrimination  between  legitimates  and  illegiti- 
mates,8 but  was  discrimination  between  illegitimate  children  who 
inherit  from  and  through  their  mothers  and  those  illegitimate 
children  who  were  prohibited  from  inheriting  from  and  through 
their  fathers.9    This  intra-class  discrimination,  the  Green  court 

4Id.  at  408. 

sThe  Ohio  statute,  Ohio  Rev.  Code  Ann.  §2105.17   (1968),  provides: 
Bastards  shall  be  capable  of  inheriting  or  transmitting  inheritance 
from  and  to  the  mother,  and  from  and  to  those  from  whom  she  may 
inherit  or  to  whom  she  may  transmit  inheritance,  as  if  born  in  lawful 
wedlock. 
For  comparative  legislation  see  note  36  infra. 

6Ohio  Rev.  Code  Ann.  §  2105.17  (1968).  The  terms  "bastard"  and  "illegi- 
timate" were  used  interchangeably  in  the  opinion.  Other  Ohio  statutes  provide 
methods  by  which  an  illegitimate  child  may  become,  for  all  practical  purposes, 
legitimate.  Id.  §  3107.13  provides  that  after  adoption  the  legal  relationship  be- 
tween adopting  parents  and  the  child  is  essentially  the  same  as  if  the  child 
were  born  to  them  in  lawful  wedlock,  and  id.  §  2105.18  provides  that  acknowl- 
edgment of  the  child  and  marriage  to  the  mother  by  the  putative  father  will 
legitimate  the  child.  Such  acknowledgment  requires  a  filing  in  probate  court. 
For  a  comparison  of  the  Indiana  statute,  see  note  9  infra. 
7318  N.E.2d  397   (Ohio  Ct.  App.  1974). 

6Id.  at  404.  On  the  basis  of  Labine  v.  Vincent,  401  U.S.  532  (1971),  it 
would  appear  that  the  court  in  Green  felt  that  discrimination  between  illegiti- 
mate and  legitimate  children  was  reasonably  related  to  the  state  interest  the 
statute  was  designed  to  promote.  Weber  v.  Aetna  Cas.  &  Sur.  Co.,  406  U.S.  164 
(1972),  which  dealt  with  a  workmen's  compensation  statute,  was  cited  by 
the  Green  court  in  distinguishing  Labine,  but  careful  scrutiny  of  the  Weber 
opinion  indicates  that  the  Court  may  have  preferred  to  overrule  Labine.  How- 
ever, the  facts  of  the  Weber  case  did  not  lend  themselves  to  such  a  holding 
because  they  did  not  deal  directly  with  descent  and  distribution  statutes. 

9318  N.E.2d  at  406.  Indiana  also  has  set  up  this  intra-class  distinction, 
although  the  Ohio  court  in  Green  stated  that  Indiana  treated  all  illegitimates 
the  same  as  legitimates.  Id.  at  402.  Ind.  Code  §  29-1-2-7  (Burns  1972)  states  in 
part: 

(a)  For  the  purpose  of  inheritance  to,  through  and  from  an  illegiti- 
mate child,  such  child  shall  be  treated  the  same  as  if  he  were  the 
legitimate  child  of  his  mother,  so  that  he  and  his  issue  shall  inherit 
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ruled,  was  not  reasonably  related  to  the  statutory  purpose  and 
could  not  stand  under  the  equal  protection  clause  of  the  four- 
teenth amendment.10 

The  Green  court  recognized  the  current  trend  to  treat  ille- 
gitimate children  the  same  as  legitimate  children.11  The  court 
found  that  traditional  rationales  for  discrimination  between  legiti- 
mates and  illegitimates  were  no  longer  valid.12  In  fact,  the  court 
found  that  application  of  the  rationales  had  not  reduced  illegiti- 
mate births.13  These  findings  significantly  detracted  from  a  show- 
ing of  a  reasonable  relationship  between  the  statutory  purpose 
and  the  classification  of  illegitimate  children  who  can  inherit  from 
and  through  their  mothers  and  those  illegitimate  children  who 
were  prohibited  from  inheriting  from  and  through  their  fathers. 
The  court's  discussion,  therefore,  went  beyond  that  necessary  to 
deal  with  the  classification  in  the  Ohio  statute  and  implied  that  any 
discrimination  against  illegitimates,  "which  punishes  innocent  chil- 
dren for  their  parents'  transgressions,  has  no  place  in  our  system 
of  government  which  has  as  one  of  its  basic  tenets  equal  protec- 
tion for  all."14  Perhaps  the  Green  court  wanted  to  take  the  larger 
step — that  of  declaring  any  distinction  between  illegitimates  and 
legitimates  for  purposes  of  descent  and  distribution  statutes  in- 

from  his  mother  and  from  his  maternal  kindred,  both  descendants  and 
collaterals,  in  all  degrees,  and  they  may  inherit  from  him.  Such  child 
shall  also  be  treated  the  same  as  if  he  were  a  legitimate  child  of  his 
mother  for  the  purpose  of  determining  homestead  rights,  and  the 
making  of  family  allowances. 

(b)  For  the  purpose  of  inheritance  to,  through  and  from  an  illegiti- 
mate child,  such  child  shall  be  treated  the  same  as  if  he  were  the  legiti- 
mate child  of  his  father,  if  but  only  if,  (1)  the  paternity  of  such  child 
has  been  established  by  law,  during  the  father's  lifetime;  or  (2)  if  the 
putative  father  marries  the  mother  of  the  child  and  acknowledges  the 
child  to  be  his  own. 

,0318  N.E.2d  at  406.  See  note  29  infra. 

n318  N.E.2d  at  402.  Accord,  Estate  of  Jensen,  162  N.W.2d  861  (N.D. 
1968).  The  Green  court  also  referred  to  a  1965  amendment  to  the  Social  Se- 
curity Act  which  enlarged  the  definition  of  "child"  to  permit  illegitimate 
children  to  receive  Social  Security  benefits.  42  U.S.C.  §  416(h)  (3)  (1970). 
Several  decisions  have  upheld  this  amendment  as  not  being  invidiously  discrim- 
inatory in  violation  of  the  equal  protection  clause.  E.g.,  Perry  v.  Richardson, 
440  F.2d  677  (6th  Cir.  1971) ;  Watts  v.  Veneman,  334  F.  Supp.  482  (D.D.C. 
1971),  rev'd  in  part,  476  F.2d  529   (D.C.  Cir.  1973). 

12Reasons  given  in  the  past  for  the  distinction  between  legitimates  and 
illegitimates  were  to  preserve  feudal  tenure,  to  discourage  illegitimate  rela- 
tionships, to  avoid  artificial  presumptions  of  intent,  to  encourage  legitimate 
family  relationships,  and  to  protect  the  rights  of  legitimate  children.  318 
N.E.2d  at  400. 

13Jd.  The  court,  however,  cited  no  authority  to  support  this  assertion. 
14Estate  of  Jensen,  162  N.W.2d  861,  878    (N.D.  1968). 


1975]  RECENT  DEVELOPMENTS  735 

vidious  discrimination — but  prior  United  States  Supreme  Court 
decisions  seem  to  preclude  this.15 

In  Labine  v.  Vincent^6  the  United  States  Supreme  Court  up- 
held Louisiana  inheritance  statutes  which  denied  an  illegitimate 
child  a  share  with  legitimate  children  in  the  parents'  estates.17 
While  on  its  face  the  Labine  decision  would  appear  to  be  control- 
ling in  Green,  the  Court  of  Appeals  of  Ohio  used  the  intra-class 
rationale  to  distinguish  the  cases.18  This  distinction  is  significant 
because  the  focus  of  the  rational  basis  test  is  changed.  In  Labine, 
the  Court  discussed  the  traditional  state  interest  in  intestate  suc- 
cession statutes  and  concluded  that  it  was  within  the  state's  power 
to  make  such  a  distinction  so  long  as  an  insurmountable  barrier 
to  inheritance  was  not  erected.19  Justice  Harlan,  in  a  concurring 
opinion,  attempted  to  show  that  Louisiana  had  a  rational  basis 
for  the  classification  since  the  father  could  manifest  his  desire 
for  an  illegitimate  child  to  inherit  by  making  a  will  in  which  the 
child  was  a  beneficiary.20 

Earlier  cases  alluded  to  this  insurmountable  barrier  that  pre- 
vented illegitimates  from  ever  participating  as  a  legitimate.21    In 

,5It  was  the  court's  own  interpretation  of  prior  United  States  Supreme 
Court  decisions  that  seemed  to  preclude  such  a  holding,  particularly  the  court's 
interpretation  of  Labine  v.  Vincent,  401  U.S.  532  (1971).  It  should  be  noted 
at  this  point,  as  the  Green  court  recognized,  that  Labine  was  a  five  to  four  de- 
cision, in  which  one  of  the  majority  wrote  a  concurring  opinion  and  the  dissent 
attacked  the  majority  for  its  failure  to  articulate  a  rational  basis  for  the 
difference  in  treatment.  Id.  at  548. 

16401  U.S.  532  (1971). 

17The  Court  so  held  even  though  the  child  had  always  used  the  name 
Rita  Vincent,  and  the  father,  Ezra  Vincent,  had  acknowledged  her  under 
statutory  requirements  and  had  given  her  a  home. 

18318  N.E.2d  at  405. 

19401  U.S.  at  535-36.  The  majority  felt  that,  since  illegitimates  could  take 
when  there  were  no  other  descendants,  ascendants,  collateral  relations  or  sur- 
viving wife,  there  was  no  insurmountable  barrier.  But,  as  the  dissent  pointed 
out,  a  father  who  publicly  acknowledges  his  child  is  not  likely  to  disinherit 
him.  Id.  at  556.  Why  should  the  State  make  this  decision?  Has  the  classification 
really  been  shown  to  be  reasonably  related  to  the  statutory  purpose?  The  an- 
swers to  these  questions  were  clear  to  the  Ohio  court  in  Green,  and  the  court 
restrained  its  decision  only  in  deference  to  the  Labine  holding. 

70Id.  at  540.  But  does  this  reasonably  relate  the  classification  to  the 
statutory  purpose?  The  dissent  maintained  that  the  insurmountable  barrier 
test,  taken  from  Levy  v.  Louisiana,  391  U.S.  68  (1968),  and  applied  by  the 
majority  to  find  a  rational  basis  in  Labine,  was  invalid  for  this  purpose.  In 
fact,  there  was  no  insurmountable  barrier  in  Levy  since  the  illegitimate  child 
would  have  been  able  to  recover  under  the  original  statutory  scheme  if  the 
mother  had  formally  acknowledged  him. 

21Gomez  v.  Perez,  409  U.S.  535  (1973);  Weber  v.  Aetna  Cas.  &  Sur.  Co., 
406  U.S.  164  (1972) ;  Glona  v.  American  Guar.  &  Liab.  Ins.  Co.,  391  U.S.  73 
(1968) ;  Levy  v.  Louisiana,  391  U.S.  68  (1968). 
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Levy  v.  Louisiana,27  a  statutory  tort  action  for  wrongful  death 
recovery  was  found  not  to  be  a  bar  to  illegitimate  children  re- 
covering for  the  wrongful  death  of  their  mother,  although  the 
statute  purportedly  authorized  such  recovery  only  by  legitimate 
children.  In  Labine,  the  Court  felt  that  Levy  could  not  be  fairly 
read  to  say  that  a  state  may  never  treat  an  illegitimate  child  dif- 
ferently from  legitimate  offspring.23 

Therefore,  the  Green  court  viewed  Labine  as  confirmation  of 
a  state's  power  to  prohibit,  unless  certain  formalities  are  met, 
illegitimate  children  from  sharing  as  other  children  under  intes- 
tate succession  statutes.24  Had  the  Green  court  closely  examined 
the  justices'  positions  in  Weber  v.  Aetna  Casualty  &  Surety  Co.,25 
together  with  the  Labine  dissent,  it  might  have  concluded  that  the 
United  States  Supreme  Court  was  dissatisfied  with  the  equal  pro- 
tection analysis  in  Labine  and  would  not  reach  the  same  conclu- 
sion again.26  In  Green,  however,  the  Ohio  statute  did  not  dis- 
criminate between  illegitimates  and  legitimates  as  the  Louisiana 
statute  in  Labine  did.27  An  entirely  separate  classification  was 
under  attack  in  Green.  A  distinction  in  statutory  schemes  existed. 
Louisiana  did  not  treat  any  illegitimate  children  the  same  as  legiti- 
mate children,  but  Ohio  treated  some  illegitimates  the  same  by 
allowing  them  to  inherit  through  their  mothers  but  not  their 
fathers.23  This  intra-class  distinction  in  the  Ohio  statute  was  the 
invidious  discrimination. 

The  Green  court  dealt  with  several  arguments  that  attempted 
to  establish  a  reasonable  relationship  between  the  classification 
and  the  statutory  purpose.29   Action  or  inaction  of  the  father  as 

22391  U.S.  68  (1968).  The  Supreme  Court  held  that,  since  legitimacy  or 
illegitimacy  of  birth  has  no  rational  relationship  to  the  nature  of  the  wrong 
allegedly  inflicted  upon  the  mother,  the  statute  constituted  an  invidious  dis- 
crimination against  the  children.  See  discussion  of  the  Levy  dissent  in  note 
20  supra. 

23401  U.S.  at  536. 

24The  intra-class  distinction  present  in  the  Ohio  statute  allowed  the  appel- 
lant to  avoid  the  problem  of  dealing  directly  with  the  Labine  decision. 

25406  U.S.  164  (1972). 

26 See  the  discussion  in  notes  20  supra  and  29  infra. 

27The  Ohio  statute  is  set  out  in  note  5  supra. 

28318  N.E.2d  at  405. 

"Traditionally,  there  are  two  tests  used  by  the  Court  in  interpreting  legis- 
lation challenged  under  the  equal  protection  clause  of  the  fourteenth  amend- 
ment. The  test  utilized  depends  on  the  interest  involved.  Historically,  the  ration- 
al basis  test  has  been  used  in  the  areas  of  economic  and  social  regulation.  This 
test  holds  a  statute  valid  if  the  classification  is  reasonably  related  to  the 
statutory  purpose  of  furthering  a  legitimate  state  interest.  The  second  test, 
the  compelling  state  interest  test,  is  used  when  statutes  affect  fundamental 
rights  or  when  suspect  classifications  exist.  The  statutes  are  not  afforded  a 
presumption  of  constitutionality,  as  they  are  under  the  rational  basis  test,  but 
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it  affected  legitimate  or  illegitimate  children  was  not  a  considera- 
tion of  the  court.30  Further,  the  composite  reasoning  of  prior 
cases  was  rejected:  (1)  that  the  devolution  of  property  within  a 
state  rests  within  the  discretion  of  the  state,3'  (2)  that  illegiti- 
mate children  are  not  completely  discriminated  against  because 
they  may  be  recognized  and  left  property  by  will  or  be  legitimated 
by  adoption  or  acknowledgment,32  (3)  that  proof  of  paternity  is 
difficult,33  and  (4)  that  spurious  and  fraudulent  claims  may  be 
brought.34  The  court  recognized  that  under  close  examination 
these  arguments  were  really  not  directed  at  the  factual  nexus 
betwen  the  classification  and  the  statutory  purpose.35 

The  proof  marshalled  by  the  Green  court  was  beyond  that 
necessary  to  show  that  the  intra-class  distinction  made  by  the 
Ohio  statute  was  invidious  discrimination.  The  Green  court  sug- 
gested that,  were  it  not  for  its  interpretation  of  Labine  and  re- 
lated case  law,  it  was  ready  to  hold  that  any  classification  of  chil- 
dren as  illegitimates  and  legitimates  was  not  reasonably  related 
to  the  state's  interest  and  statutory  purpose  in  descent  and  dis- 
tribution laws.  The  Green  decision,  together  with  the  Weber 
opinion  and  the  Labine  dissent,  indicates  that  more  courts  are 
likely  to  find  that  statutes  which  allow  illegitimate  children  to  in- 

the  burden  of  proving  a  compelling  state  interest  is  on  the  person  asserting  the 
validity  of  the  statute — a  burden  that  is  rarely  carried.  Balancing  the  individ- 
ual interest  against  the  state  purpose  is  the  major  distinction  of  the  compelling 
state  interest  test.  Several  recent  United  States  Supreme  Court  decisions  have 
indicated  that  factors  of  both  tests  are  being  considered — a  hybrid  approach. 
This  approach  was  used  in  Weber,  which  is  often  cited  as  holding  that  illegi- 
timacy is  a  suspect  classification  because  of  the  discussion  of  the  compelling 
state  interest  test  and  Justice  Blackmun's  concurring  opinion.  See  406  U.S.  at 
176.  For  a  thorough  discussion  of  the  hybrid  approach,  see  Gunther,  The  Su- 
preme Court,  1971  Term — Forward:  In  Search  of  Evolving  Doctrine  on  a 
Changing  Court:  A  Model  for  a  Newer  Equal  Protection,  86  Harv.  L.  Rev. 
1  (1972).  For  an  excellent  discussion  of  equal  protection  doctrines  in  a  case 
analysis,  see  Stroud,  Sex  Discrimination  in  High  School  Athletics,  6  Ind.  L. 
Rev.  661  (1973). 

30318  N.E.2d  at  406. 

31  Labine  v.  Vincent,  401  U.S.  532  (1971) ;  Strahan  v.  Strahan,  304  F.  Supp. 
40  (W.D.  La.  1969),  cert,  denied,  404  U.S.  949  (1971)  ;  Watts  v.  Veneman,  334 
F.  Supp.  482    (D.D.C.  1971),  rev'd  in  part,  476  F.2d  529    (D.C.  Cir.  1973). 

32Weber  v.  Aetna  Cas.  &  Sur.  Co.,  406  U.S.  164  (1972)  ;  Labine  v.  Vincent, 
401  U.S.  532  (1971). 

33Miller  v.  Laird,  349  F.  Supp.  1034  (D.D.C.  1972) ;  Estate  of  Pakarinen, 
287  Minn.  321,  178  N.W.2d  714  (1970)  (decided  prior  to  the  1971  amendment 
of  Minn.  Stat.  Ann.  §525.172  (1969));  Blackwell  v.  Bowman,  150  Ohio  St. 
34,  80  N.E.2d  493    (1948). 

34Beaty  v.  Weinberg,  478  F.2d  300  (5th  Cir.  1973) ;  Jiminez  v.  Richardson, 
353  F.  Supp.  1356  (N.D.  111.  1973) ;  Schmoll  v.  Creecy,  54  N.J.  194,  254  A.2d 
525  (1969). 

35318  N.E.2d  at  406. 
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herit  from  and  through  their  mothers  but  prohibit  illegitimate  chil- 
dren from  inheriting  from  and  through  their  fathers  are  in  viola- 
tion of  the  equal  protection  clause  of  the  fourteenth  amendment.36 

Bruce  Hewetson 


CrlBMisassl  Procedure — Search  Warrants — Erroneous  state- 
ments made  by  federal  agent  in  affidavit  for  search  warrant 
were  immaterial  and  did  not  authorize  suppression  of  evidence. — 
United  States  v.  Marihart,  492  F.2d  897  (8th  Cir.),  cert,  denied, 
419  U.S.  827  (1974). 

The  United  States  Supreme  Court's  denial  of  certiorari  in 
United  States  v.  MariharV  left  unresolved  the  crucial  question  of 
what  standard  is  to  be  applied  in  scrutinizing  affidavits  which 
support  the  issuance  of  warrants  and  allegedly  contain  false  state- 
ments. Defendants  James  Marihart,  Edwin  Kensley,  and  Michael 
Guerra  were  jointly  charged,  in  a  four  count  indictment2  returned 
on  March  22,  1972,  with  possessing  firearms  in  violation  of  18 
U.S.C.  §1202 (a)  (1)  (App.).3  The  indictment  and  arrest  of  the 

36The  Indiana  statute  creates  an  intra-class  distinction  similiar  to  that 
invalidated  in  Green.  An  illegitimate  child  who  would  not  take  an  intestate 
share  of  his  natural  father's  estate  under  present  Indiana  law  may  wish  to 
challenge  the  Indiana  statute  in  the  same  manner  as  the  plaintiff  did  in 
Green.  At  least  two  major  problems  will  be  encountered.  First,  the  Indiana 
statute  allows  illegitimate  children  to  inherit  from  and  through  their  fathers 
if  paternity  is  established  by  law  during  the  father's  lifetime.  See  Ind.  Code 
§  29-1-2-7  (Burns  1972)  set  out  at  note  9  supra.  The  Ohio  statute  has  no  such 
provision,  and  a  good  argument  can  be  made  that  the  requirement  of  establish- 
ing paternity  during  the  father's  lifetime  provides  a  rational  basis  for  the 
statutory  classification.  Secondly,  even  if  the  Indiana  statute  were  declared 
invalid,  the  child  should  be  prepared  to  prove  convincingly  that  he  is,  in  fact, 
the  illegitimate  child  of  the  alleged  father.  Failure  to  do  so  precluded  recovery 
in  Green. 

Similar  challenges  may  arise  in  states  with  comparable  legislation.  See 
III.  Rev.  Stat.  ch.  3,  §  12  (1973) ;  Ky.  Rev.  Stat.  Ann.  §  391.090  (1972) ; 
Mass.  Gen.  Laws  Ann.  ch.  190,  §  5  (1969) ;  Mich.  Stat.  Ann.  §  27.3178  (151) 
(1962);  N.Y.  Est.  Powers  &  Trusts  Law  §4-1.2  (1967);  Pa.  Stat.  Ann. 
tit.  20,  §  2107  (Spec.  Pamphlet  1972) ;  Tenn.  Code  Ann.  §  31-105  (1955) ; 
W.  Va.  Code  Ann.  §42-1-5  (1966). 

'492  F.2d  897   (8th  Cir.),  cert,  denied,  419  U.S.  827   (1974). 
2"Each  count  charge  [d]   possession  on  October  20,  1971,  of  a  different 
firearm,  and  also  allege  [d]   all  of  the  defendants  had  previously  been  con- 
victed of  a  felony."    United  States  v.  Marihart,  472  F.2d  809,  810  n.l    (8th 
Cir.  1972)    (hearing  on  probable  cause  issue). 

318  U.S.C.  §  1202(a)  (1)  ( Appendix  1970)    provides  in  pertinent  part: 
(a)    Any  person  who — 

(1)    has  been  convicted  by  a  court  of  the  United  States  or  of 
a  State  or  any  political  subdivision  thereof  of  a  felony  .  .  . 
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defendants  were  occasioned  by  the  burglarization  of  the  residence 
and  firearm  dealership  of  George  Lorenger  on  October  16,  1971/ 
On  the  following  day,  F.B.I.  Special  Agent  Oxler  received  infor- 
mation that  the  defendants  might  be  involved  in  the  burglary  and 
were  driving  a  blue  Ford  station  wagon.  A  vehicle  matching  the 
description  given  Oxler  was  sighted  on  October  20  in  Sioux  City, 
Iowa.  The  occupants  of  the  vehicle  pulled  up  to  a  residence  and 
removed,  with  difficulty,  a  large  pasteboard  box.5  Local  police 
officers  were  summoned  to  maintain  surveillance  of  the  premises 
while  Detective  Captain  Frank  O'Keefe,  of  the  Sioux  City  Police 
Department,  obtained  a  search  warrant;  the  warrant  application 
was  supported  by  O'Keefe's  affidavit  and  oral  testimony  given 
under  oath  before  the  issuing  magistrate.6  Upon  O'Keefe's  return 
with  a  warrant,  he  and  the  officers  broke  into  the  residence,  which 
was  vacant,  and  found  several  rifles  and  shotguns ;  included  among 
these  were  the  weapons  specified  in  the  indictment. 

On  April  14,  1972,  the  defendants  filed  a  joint  motion  to 
suppress  the  firearms  described  in  the  indictment.7  The  motion 
to  suppress  was  granted  by  the  trial  court,  but  on  appeal  that 
order  was  vacated  and  the  cause  remanded  pursuant  to  an  en 
banc  finding  that  "probable  cause"  had  been  established.8    How- 

and  who  receives,  possesses,  or  transports  in  commerce,  after  the 
date  of  the  enactment  of  this  Act,  any  firearm  shall  be  fined  not 
more  than  $10,000  or  imprisoned  for  not  more  than  two  years, 
or  both. 

4"Lorenger  sold  guns  in  Iowa,  Nebraska,  South  Dakota  and  California. 
The  four  firearms  which  comprise  [d]  the  four  counts  of  the  indictment  had 
been  purchased  from  a  dealer  in  Faribault,  Minnesota."  492  F.2d  at  898. 
These  facts  were  sufficient  to  establish  the  propriety  of  F.B.I,  involvement 
in  this  case. 

5 The  affidavit  stated  in  part: 

This  blox   [sic]   is  believed  to  contain  some  of  the  firearms  which 
were  stolen  from  the  residence  of  GEORGE  LORENGER  on  10-16-71. 
MR.   OXLER  stated  that  these  three  men  had   difficulty  carrying 
the  box  into  the  residence  at  1807  Jackson. 
472  F.2d  at  810  n.2.    The  fact  that  the  box  was  removed  with  difficulty 
seemed  to  be  significant  in  establishing  probable  cause  for  the  warrant. 

60'Keefe  was  able  to  obtain  a  warrant  based  on  the  information  sup- 
plied by  Special  Agent  Oxler  and  others.    See  id.   (text  of  the  affidavit)   and 
id.  at  810-11   (summary  of  the  accompanying  testimony). 
7The  motion  was  filed  on  the  grounds 

that  the  weapons  were  obtained  as  the  result  of  an  illegal  search  and 
seizure  in  violation  of  the  Fourth  Amendment  to  the  United  States 
Constitution  and  because  the  information  presented  to  the  magis- 
trate who  issued  the  search  warrant  did  not  sufficiently  delineate 
the  "informant's"  source  of  knowledge  as  required  by  Spinelli  v. 
United  States,  393  U.S.  410  ..  .  (1969). 
472  F.2d  at  810. 

8472  F.2d  at  815. 
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ever,  at  trial,  the  court  granted  a  hearing  on  the  defendants'  re- 
newed motion  to  suppress.9  An  in  camera  hearing  was  held  to 
examine  Captain  O'Keefe's  affidavit,  his  accompanying  testi- 
mony,10 and  the  information  known  to  Special  Agent  Oxler  and 
others  involved  in  the  case.  After  reviewing  the  evidence,  the 
trial  court  denied  the  defendants'  joint  motion.  Based  upon  the 
presentation  of  this  evidence  at  trial,  a  verdict  of  guilty  on  all 
four  counts  was  rendered  by  the  jury. 

On  appeal  the  defendants  asked  the  court 
to  scrutinize  again  the  affidavit  and  the  oral  testimony 
and  redetermine  the  "probable  cause"  issue  in  light  of 
evidence  adduced  at  the  trial  which  the  defendants  al- 
lege [d]  raise  [d]  some  question  as  to  the  accuracy  of  the 
information  supplied  to  the  issuing  magistrate.11 
In  opposition  to  the  appeal,  the  government  argued  that  the  ap- 
pellants could  not  impeach  the  search  warrant  and  the  accompany- 
ing affidavit  since  no  bad  faith  or  other  such  circumstances  had 
been  shown  in  the  suppression  hearing  held  prior  to  trial.12 

The  Eighth  Circuit  Court  of  Appeals  was  faced  with  the 
issue  of  whether  false  or  inaccurate  statements  in  an  affidavit, 
facially  sufficient  to  establish  probable  cause,  would  vitiate  a 
warrant  and  compel  suppression  of  the  subsequently  seized  evi- 
dence. Since  the  trial  court  had  allowed  Marihart  and  the  other 
defendants  to  question  the  truthfulness  of  the  affidavit,  the  ap- 
pellate court  was  not  faced  with  the  issue  of  whether  a  defendant 
may  make  such  an  attack.13   The  court  did  note  that  under  "ap- 

9This  renewed  motion  concerned  the  issue  of  whether  inaccuracies  or 
misrepresentations  in  an  affidavit  by  a  police  official  vitiate  a  search  war- 
rant issued  pursuant  thereto. 

10Affiant,  Captain  O'Keefe,  was  not  called  in  connection  with  this  re- 
newed motion.   492  F.2d  at  899  n.2. 

"Id.  at  898. 

12 

The  government  contends  that  since  there  was  no  initial  show- 
ing of  wilful  misrepresentation  or  bad  faith  on  the  part  of  the  affi- 
ant, the  affidavit  (and  testimony)  in  support  of  the  application  for 
the  search  warrant  was  not  subject  to  impeachment.  Further,  that 
since  the  trial  court  did  permit  appellants  during  the  course  of  the 
trial  to  make  inquiry  into  the  accuracy  of  the  affiant,  and  an  exam- 
ination of  the  record  discloses  no  material  discrepancies,  appellants' 
claim  is  without  merit. 

Id.  at  898-99. 

13492  F.2d  at  899.    The  Supreme  Court  in  Rugendorf  v.  United  States, 

376  U.S.  528  (1964),  evaded  this  issue: 

This  Court  has  never  passed  directly  on  the  extent  to  which  a  court 
may  permit  such  an  examination  when  the  search  warrant  is  valid 
on  its  face  and  when  the  allegations  of  the  underlying  affidavit 
establish  "probable  cause";   however,  assuming,  for  the  purpose  of 
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propriate  circumstances  such  an  inquiry  may  be  made/"4  Thus, 
the  trial  court  made  possible  the  hurdling  of  an  obstacle  which 
remains  in  many  jurisdictions  and  often  precludes  this  kind  of 
attack.'5 

this  decision,  that  such  an  attack  may  be  made,  we  are  of  the  opinion 

that  the  search  warrant  here  is  valid. 
Id.  at  531-32. 

14492  F.2d  at  899.  The  court  cited  the  following  cases  as  authority: 
Hunt  v.  Swenson,  466  F.2d  863  (8th  Cir.  1972) ;  United  States  v.  Bridges, 
419  F.2d  963  (8th  Cir.  1969);  Lowery  v.  United  States,  161  F.2d  30  (8th 
Cir.  1943).    The  court  noted  further: 

At  least  two  circuits  have  indicated  that  such  a  hearing  should  be 

held  "when  there  has  been  an  initial  showing  of  falsehood  or  other 

imposition  on  the  magistrate."    United  States  v.  Dunnings,  425  F.2d 

836,  840  [2nd  Cir.  1969] ;  United  States  v.  Rael,  467  F.2d  333  [10th 

Cir.  1972]. 
492  F.2d  at  899  n.2. 

15Though  beyond  the  scope  of  this  Recent  Development,  this  issue  of 
whether  or  not  the  truth  of  statements  in  an  affidavit  or  warrant  can  be 
attacked  is  still  a  very  viable  one.  Early  federal  decisions  held  that  the 
truthfulness  of  an  affidavit  or  warrant  could  not  be  attacked.  See  Kenny  v. 
United  States,  157  F.2d  442  (D.C.  Cir.  1946);  United  States  v.  Brunette, 
53  F.2d  219  (W.D.  Mo.  1931) ;  United  States  v.  McKay,  2  F.2d  257  (D.  Nev. 
1924) .  Some  recent  decisions  also  seem  to  follow  the  reasoning  of  these  early 
cases  but  are  now  in  a  minority.  See,  e.g..  United  States  v.  Wong,  470  F.2d 
129  (9th  Cir.  1972) ;  United  States  v.  Bowling,  351  F.2d  236  (6th  Cir.),  cert, 
denied,  383  U.S.  908  (1965). 

Today,  the  trend  at  the  federal  level  clearly  is  to  allow  an  attack  on  the 
veracity  of  an  affidavit  or  warrant.  See  United  States  v.  Carmichael,  489 
F.2d  983  (7th  Cir.  1973);  United  States  v.  Harwood,  470  F.2d  322  (10th 
Cir.  1972) ;  United  States  v.  Upshaw,  448  F.2d  1218  (5th  Cir.  1971)  ;  United 
States  v.  Ramos,  380  F.2d  717  (2nd  Cir.  1967)  ;  Jackson  v.  United  States, 
336  F.2d  579  (D.C.  Cir.  1964);  King  v.  United  States,  282  F.2d  398  (4th 
Cir.  1960)    (dicta). 

The  majority  of  state  jurisdictions  refuse  to  allow  an  attack  on  the 
truthfulness  of  statements  in  an  affidavit  or  warrant.  See  People  v.  Stans- 
berry,  47  111.  2d  541,  268  N.E.2d  431  (1971);  State  v.  Lamb,  209  Kan.  453, 
497  P.2d  275  (1972);  State  v.  Anselmo,  260  La.  306,  256  So.  2d  98  (1971), 
cert,  denied,  407  U.S.  911  (1972) ;  State  v.  Petillo,  61  N.J.  165,  293  A.2d  649 
(1972),  cert,  denied,  410  U.S.  945  (1973);  Poole  v.  State,  467  S.W.2d  826 
(Tenn.  Crim.  1971). 

Only  a  minority  of  decisions  at  the  state  level  have  found  reason  to 
allow  an  attack  on  the  veracity  of  statements  in  a  warrant  or  affidavit.  See 
People  v.  Nelson,  171  Cal.  App.  2d  356,  340  P.2d  718  (1959) ;  People  v. 
Irizarry,  64  Misc.  2d  49,  314  N.Y.S.2d  384  (N.Y.  County  Crim.  Ct.  1970); 
People  v.  Alfinito,  16  N.Y.2d  181,  211  N.E.2d  644,  264  N.Y.S.2d  243   (1965). 

A  number  of  sources  have  discussed  this  issue  and  only  a  few  have  found 
any  justification  for  denying  the  defendant  the  right  to  delve  below  the  sur- 
face of  an  affidavit  or  warrant  when  the  veracity  is  in  question.  See,  e.g., 
Forkosh,  The  Constitutional  Right  to  Challenge  the  Content  of  Affidavits  in 
Warrants  Issued  Under  the  Fourth  Amendment,  34  Ohio  St.  L.  Rev.  297 
(1973) ;  Grano,  A  Dilemma  for  Defense  Counsel:  Spinelli-H arris  Search  War- 
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Serious  problems  arose  when  the  court  permitted  the  defen- 
dants to  attack  the  affidavit  which  allegedly  contained  false  state- 
ments: (1)  what  standard  would  the  court  use  to  determine  the 
validity  of  the  affidavit  if  it  were  found  to  contain  false  state- 
ments, and  (2)  at  what  point  would  the  court  find  "probable 
cause"  lacking  after  applying  this  standard?  In  tackling  these 
questions,  the  Marihart  court  considered  two  recent  cases  from 
the  Fifth  and  Seventh  Circuits.16  These  two  decisions  established 
definitive  guidelines  applicable  to  the  solution  of  the  issue  con- 
fronting the  Marihart  court. 

The  first  of  these  cases,  United  States  v.  Carmichael?7  in- 
volved an  arrest  of  defendant  Carmichael  for  possession  of  checks, 
known  to  have  been  stolen  in  the  mail,  in  violation  of  18  U.S.C. 
§  1708. 18  He  was  arrested  pursuant  to  a  warrant  issued  on  the 
complaint  of  Secret  Service  Agent  Eugene  Hussey.  The  affidavit 
supporting  the  warrant  stated  that  a  reliable  informant,  whose 
information  in  the  past  had  led  to  the  conviction  of  at  least  six 
persons,  had  conveyed  information  that  the  defendant  had  a  num- 
ber of  stolen  checks  in  his  possession.19  Agent  Hussey  arrested 
Carmichael  on  February  10,  1969,  while  Carmichael  was  sitting 
in  his  car  waiting  for  the  return  of  another  suspect.  A  search  of 
Carmichael's  car  uncovered  thirty-one  checks  in  an  envelope  under 
the  carpeting  of  the  car.  The  defendant,  prior  to  trial,  moved  to 
suppress  this  evidence  obtained  following  his  arrest;  at  the  sup- 
pression hearing,  his  motion  was  denied  after  the  trial  court  re- 
fused to  allow  his  attorney  to  cross-examine  Hussey  to  determine 
the  veracity  of  the  affiant's  statements.  The  defendant  was  con- 
victed in  federal  court  based  on  this  evidence  seized  pursuant  to 
the  allegedly  ill-supported  warrant. 

rants  and  the  Possibility  of  Police  Perjury,  1971  U.  III.  L.F.  405.  Kip- 
perman,  Inaccurate  Search  Warrant  Affidavits  as  a  Ground  for  Suppressing 
Evidence,  84  Harv.  L.  Rev.  825  (1971) ;  Mascolo,  Impeaching  the  Credibility  of 
Affidavits  for  Search  Warrants:  Piercing  the  Presumption  of  Validity,  44 
Conn.  B.J.  9  (1970).  Comment,  Controverting  Probable  Cause  in  Facially  Suf- 
ficient Affidavits,  63  J.  Crim.  L.C.  &  P.S.  41   (1972). 

16United   States  v.   Carmichael,  489   F.2d  983    (7th   Cir.   1973);    United 
States  v.  Thomas,  489  F.2d  664  (5th  Cir.  1973). 

,7489  F.2d  983  (7th  Cir.  1973). 

ia18  U.S.C.  §  1708  (1970)  provides  in  pertinent  part: 

Whoever  buys,  receives,  or  conceals,  or  unlawfully  has  in  his 

possession,   any  letter,  postal  card,  package,  bag,   or  mail,  or   any 

article  or  thing  contained  therein,  which  has  been  so  stolen,  taken, 

embezzled,  or  abstracted  .  .  . 

Shall  be  fined  not  more  than  $2,000  or  imprisoned  not  more  than 

five  years,  or  both. 

19For  the  summary  of  the  statements  contained  in  the  affidavit,  see  489 
F.2d  at  894. 
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On  appeal,  the  Seventh  Circuit  first  held  that  the  trial  court 
erred  in  not  allowing  an  inquiry  into  the  truthfulness  of  state- 
ments in  the  affidavit;20  the  court  then  delineated  the  showing 
necessary  to  raise  such  an  attack.2'  The  opinion  set  forth  strin- 
gent standards  for  the  suppression  of  evidence  once  a  finding  had 
been  made  that  falsehoods  were  contained  in  the  affidavit.22  The 
court  explicitly  held  that  evidence  should  not  be  suppressed  unless 
the  officer  was  at  least  reckless  in  his  misrepresentation;  a  com- 
pletely innocent  misrepresentation  is  insufficient  to  justify  sup- 
pression.23 Further,  there  was  a  finding  that  negligent  misrepre- 
sentations would  not  constitute  a  sufficient  ground  for  exclusion 
of  evidence  since  "no  workable  test  suggests  itself  for  determining 
whether  an  officer  was  negligent  or  completely  innocent  in  not 
checking  his  facts  further."24  This  language  leads  to  the  conclu- 
sion that  innocent  or  negligent  misstatements  in  an  affidavit,  even 
if  material  to  the  establishment  of  probable  cause,  would  not 
necessitate  the  exclusion  of  evidence  seized  under  authority  of  a 
warrant  based  on  these  errors. 

20The  Seventh  Circuit,  in  United  States  v.  Pearce,  275  F.2d  318,  321 
(1960),  had  earlier  expressed  its  opinion  in  dicta  that  the  propriety  of  such 
a  hearing  "is  hardly  open  to  question." 

21 

We  now  hold  that  a  defendant  is  entitled  to  a  hearing  which 
delves  below  the  surface  of  a  facially  sufficient  affidavit  if  he  made 
an  initial  showing  of  either  of  the  following:  (1)  any  misrepresen- 
tation by  the  government  agent  of  a  material  fact,  or  (2)  an  inten- 
tional misrepresentation  by  the  government  agent,  whether  or  not 
material. 
489  F.2d  at  988  (citation  omitted) . 
22/d.  at  988-89. 

23 

A  completely  innocent  misrepresentation  is  not  sufficient  for 
two  reasons.  Most  importantly,  the  primary  justification  for  the 
exclusionary  rule  is  to  deter  police  misconduct  .  .  .  and  good  faith 
errors  cannot  be  deterred.  Furthermore,  such  errors  do  not  negate 
probable  cause.  If  an  agent  reasonably  believes  facts  which  on  their 
face  indicate  that  a  crime  has  probably  been  committed,  then  even 
if  mistaken,  he  has  probable  cause  to  believe  that  a  crime  has  been 
committed.  Such  errors  are  likelier  and  more  tolerable  during  the 
early  stages  of  the  criminal  process,  for  issuance  of  a  warrant  is  not 
equivalent  to  conviction. 

Id. 

24The  court  noted  that  negligent  misrepresentations  are  conceivably  de- 

terable  by  suppression  of  the  evidence  but  concluded 

that  evidence  should  not  be  suppressed  unless  the  officer  was  at  least 
reckless  in  his  misrepresentation.  Even  where  the  officer  is  reckless, 
if  the  misrepresentation  is  immaterial,  it  did  not  affect  the  issuance 
of  the  warrant  and  there  is  no  justification  for  suppressing  the 
evidence  .... 

Id.  at  989. 
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The  second  case  considered  by  the  Marihart  court,  United 
States  v.  Thomas,25  involved  a  conviction  for  the  possession  of 
128.46  grams  of  heroin,  a  Schedule  I  narcotic  drug  substance,  in 
violation  of  21  U.S.C.  §  841(a)  (l).26  Agent  Phillips  of  the  Bureau 
of  Narcotics  and  Dangerous  Drugs  was  able  to  procure  a  search 
warrant  based  on  his  affidavit.27  A  later  search  under  authority 
of  the  warrant  produced  fruitful  evidence  to  be  used  against 
Thomas.  The  defendant  moved,  prior  to  trial,  to  suppress  the 
evidence  because  of  errors  in  the  affidavit  upon  which  the  search 
warrant  was  based;  the  trial  court  found  that  the  errors  were 
made  in  good  faith  and  were  insignificant  to  the  magistrate's 
finding  of  probable  cause.  Thomas  was  convicted  and  appealed 
on  several  grounds,28  but  the  United  States  Court  of  Appeals  for 
the  Fifth  Circuit  found  a  substantial  question  only  in  regard 
to  the  standards  for  evaluating  affidavits  containing  misrepre- 
sentations.29 

The  approach  adopted  by  the  Fifth  Circuit  in  earlier  cases 
entails,  once  false  statements  in  an  affidavit  have  been  exposed, 
expunging  the  false  material  before  approaching  the  probable 
cause  issue.30  After  accordingly  deleting  the  erroneous  state- 
ments, the  Thomas  court  found  that  there  remained  facts  which 
might  have  supported  a  magistrate's  finding  of  probable  cause.3' 
The  crucial  question  then  became  whether  the  court  should  test 
the  residue  of  facts  to  determine  only  the  probable  cause  issue, 
or  whether  it  should  also  determine  the  overall  effect  of  the  in- 
clusion of  false  statements  in  the  affidavit.  The  court  concluded 
that,  even  though  probable  cause  might  remain  facially  after  an 
excision  of  the  erroneous  material,  the  affidavit  would  be  invalid 
if  the  error 

(1)  was  committed  with  an  intent  to  deceive  the  magis- 
trate, whether  or  not  the  error  is  material  to  the  show- 

25489  F.2d  664  (5th  Cir.  1973). 

2621  U.S.C.  §841  (a)(1)    (1970). 

27489  F.2d  at  665-66. 

28The  issues  raised  by  Thomas  were  (1)  that  the  admitted  misrepresen- 
tations in  the  affidavit  by  Agent  Phillips  should  vitiate  the  search  warrant, 
(2)  that  the  search  conducted  at  night  was  illegal,  and  (3)  that  the  arrest 
and  search  incident  thereto  were  invalid. 

29This  case  did  not  present  the  issue  of  whether  or  not  an  attack  could 
be  made  on  the  factual  validity  of  the  affidavit;  therefore,  this  remains  a 
continuing  issue  in  the  Fifth  Circuit.  See  United  States  v.  Morris,  477  F.2d 
657  (5th  Cir.  1973) ;  United  States  v.  Jones,  475  F.2d  723  (5th  Cir.  1973) ; 
United  States  v.  Upshaw,  448  F.2d  1218   (5th  Cir.  1971). 

30See  cases  cited  at  note  29  supra. 

3 '489  F.2d  at  668  (text  of  statements  remaining  after  deletions  had 
been  made). 
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ing  of  probable  cause;  or  (2)  made  non-intentionally,  but 

the  erroneous  statement  is  material  to  the  establishment 

of  probable  cause.32 

Several  aspects  of  the  Fifth  Circuit's  approach  in  Thomas 
are  at  variance  with  the  position  taken  by  the  Seventh  Circuit 
in  Carmichael.  First,  the  Thomas  court  refused  to  uphold  the 
validity  of  an  affidavit  containing  misstatements  made  "non- 
intentionally"  but  which  were  material  to  a  finding  of  probable 
cause;33  the  Carmichael  court,  on  the  other  hand,  only  excluded 
statements  which  were  intentionally  false  or  recklessly  made  but 
material  to  the  establishment  of  probable  cause.34  Secondly,  the 
Thomas  court  emphasized  that  it  made  no  determination  of  the 
question  of  what  kind  of  unintentional  misstatements,  reckless, 
negligent,  or  innocent,  would  invalidate  an  affidavit,35  whereas 
Carmichael  explicitly  did  not  allow  innocent  or  negligent  mis- 
statements to  vitiate  an  affidavit.  The  Thomas  court's  reluctance 
to  decide  what  type  of  unintentional  misstatement  might  vitiate 
an  affidavit  seems  to  imply  that  neither  innocent  nor  negligent 
misstatements  would  pass  muster  whatever  their  materiality. 
Thirdly,  the  Fifth  Circuit's  approach  is  to  exclude  all  inaccurate 
misstatements  before  determining  probable  cause.36  If  probable 
cause  remains  after  the  excision,  the  court  must  probe  deeper; 
if  not,  the  court  makes  no  further  examination  and  invalidates 
the  affidavit.  The  Seventh  Circuit's  approach  is  to  excise  only 
intentional  or  reckless  misstatements  before  determining  probable 
cause.37  Finally,  the  Thomas  court  applied  its  rule  to  all  mis- 
statements no  matter  what  their  source;  the  Carmichael  rule  is 
applicable  only  to  statements  made  by  government  agents.38 

™Id.  at  669. 
33Id. 

34489  F.2d  at  989. 
35489  F.2d  at  671  n.5. 
36Id.  at  668. 
37489  F.2d  at  989. 
38In  Carmichael,  the  court  stated: 

The  rule  we  annonuce  today  is  intended  only  to  test  the  credibility 
of  government  agents  whose  affidavits  or  testimony  are  before  the 
magistrate.  The  two-pronged  test  of  Aguilar  v.  Texas,  378  U.S. 
108  .  .  .  (1964),  sufficiently  tests  the  credibility  of  confidential  in- 
formers. Consequently,  defendant  may  not  challenge  the  truth  of 
hearsay  evidence  reported  by  an  affiant.  He  may,  after  a  proper 
showing,  challenge  any  statements  based  on  the  affiant's  personal 
knowledge,  including  his  representations  concerning  the  informer's 
reliability,  his  representation  and  his  implied  representation  that  he 
believes  the  hearsay  to  be  true. 
489  F.2d  at  989. 
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The  Thomas  and  Carmichael  decisions  concur  on  the  point 
that  intentional  falsities,  whether  material  or  not,  will  cause  the 
entire  affidavit  to  be  vitiated.39 

In  light  of  these  two  decisions,  the  Marihart  court  chose  to 
adopt  the  rule  pronounced  by  the  Seventh  Circuit  in  Carmichael 
which  imposed  the  strict  requirement  that  the  defendant  must 
show  intentional  or  reckless  but  material  misstatements  on  the 
part  of  the  affiant  before  evidence  would  be  suppressed.40  With 
this  rule  as  a  guide,  the  Marihart  court  tested  the  inaccuracies 
challenged  by  the  appellants.41  The  court  found  that  the  motion 
to  suppress  had  been  properly  overruled,  and  the  decision  of  the 
lower  court  was  affirmed.  A  complete  examination  of  the  record 
by  the  court  had  resulted  in  a  finding  that  the  inaccuracies  were 
"peripheral  in  nature  and  there  were  no  material  misstatements 
made  in  connection  with  the  securing  of  the  search  warrant."42 

The  Marihart  decision  adds  strength  to  the  earlier  holding 
of  Carmichael  and  emphasizes  a  growing  disparity  among  the 
federal  courts  deciding  the  issue  of  the  standard  to  apply  once 
the  truthfulness  of  an  affidavit  is  attacked.43  Unless  definitive 
guidelines  are  established  by  the  Supreme  Court  in  the  near 
future,  a  variety  of  procedural  models  dealing  with  this  issue,  and 
the  question  of  the  propriety  of  an  attack  on  the  truthfulness  of 
an  affidavit,  may  begin  to  proliferate  among  the  federal  courts 
of  appeal.44 

Of  the  principal  cases  discussed  above,  none  strike  the  proper 
balance  between  the  right  of  citizens  to  be  free  from  unreason- 

39The  Carmichael  court  stated: 

[W]e  conclude  that  if  deliberate  government  perjury  should  ever  be 
shown,  the  court  need  not  inquire  as  to  the  materiality  of  the  per- 
jury.   The  fullest  deterrent  sanctions  of  the  exclusionary  rule  should 
be  applied  to  such  serious  and  deliberate  government  wrongdoing. 
489  P.2d  at  989.  The  Thomas  court  asserted:    "[W]e  are  convinced  that  there 
would  be  a  sufficient  basis  for  invalidating  a  search  warrant  if  the  error 
was  intentional,  even  though  immaterial  to  the  showing  of  probable  cause." 
489  F.2d  at  671. 

40The  Marihart  court  also  agreed  that  innocent  misstatements,  although 
material  to  establishing  probable  cause,   should  not  invalidate  the  support- 
ing affidavit  and  the  subsequent  issuance  of  a  warrant.   492  F.2d  at  900  n.4. 
AUd.  at  900-01. 
47Id.  at  901. 

43 The  Fifth  Circuit,  in  a  case  decided  shortly  after  Marihart,  reasserted 
its  position.  United  States  v.  Hunt,  496  F.2d  888  (5th  Cir.  1974)  (dicta). 
44 The  Court  in  three  recent  cases  has  denied  a  hearing  on  the  issue  of 
whether  the  truthfulness  of  underlying  facts  in  an  affidavit  may  be  attacked. 
Stanley  v.  United  States,  427  F.2d  1066  (9th  Cir.),  cert,  denied,  400  U.S. 
936  (1970) ;  Mitchell  v.  Illinois,  45  111.  2d  148,  258  N.E.2d  345,  cert,  denied, 
400  U.S.  882  (1970) ;  Bak  v.  Illinois,  45  111.  2d  140,  258  N.E.2d  341,  cert,  de- 
nied, 400  U.S.  882  (1970). 
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able  searches  and  seizures45  and  the  need  for  effective  crime  de- 
tection and  control.  The  Seventh  and  Eighth  Circuits  take  a  posi- 
tion too  heavily  weighted  in  favor  of  those  responsible  for  law 
enforcement,  while  the  Fifth  Circuit's  position  seems  unreason- 
ably weighted  in  favor  of  criminal  defendants.  The  one  encour- 
aging aspect  of  these  decisions  is  the  fact  that  these  jurisdictions 
do  agree  that  intentional  misstatements  in  an  affidavit  will  result 
in  the  exclusion  of  subsequently  seized  evidence.46  It  would  be 
illogical,  in  light  of  the  fourth  amendment  requirement  that  an 
oath  or  affirmation  support  the  issuance  of  a  warrant,  to  permit 
the  statements  made  in  an  affidavit  to  be  intentionally  false. 
Surely  the  days  are  past  when  the  courts  are  willing  to  allow  con- 
stitutional freedoms  to  rest  on  the  whims  of  the  individual  police- 
man who  might  at  any  time  be  willing  to  perjure  himself  to 
obtain  a  conviction. 

It  is  clear  that  effective  law  enforcement  would  not  be  greatly 
hampered  if  courts  were  to  invalidate  warrants  whenever  negli- 
gent but  material  misstatements  were  found  in  an  affidavit. 
However,  a  court  would  not  strike  the  proper  balance  of  the  in- 
terests involved  if  it  were  to  invalidate  all  warrants  whenever 
negligence  is  shown.  The  better  rule  requires  suppression  only 
when  the  negligent  statement  is  material  to  the  establishment  of 
probable  cause.47  Also,  the  potential  for  abuse  is  minimized  if  the 
burden  of  showing  the  misstatement  to  be  negligent  and  material 
to  a  finding  of  probable  cause  is  placed  on  the  defendant.48 

45The  fourth  amendment  provides: 

The  right  of  the  people  to  be  secure  in  their  persons,  houses,  papers, 
and  effects,  against  unreasonable  searches  and  seizures,  shall  not  be 
violated,  and  no  warrants  shall  issue,  but  upon  probable  cause,  sup- 
ported by  oath  or  affirmation,  and  particularly  describing  the  place 
to  be  searched,  and  the  persons  or  things  to  be  seized. 

U.S.  Const,  amend.  IV. 

46The  Carmichael  court  stated  the  rule  exemplifying  this  position.    See 

note  39  supra. 

47 

Exclusion  of  evidence  only  when  procured  by  negligent  misstatements 
material  to  showing  probable  cause  should  prod  police  to  make  pru- 
dent investigations  about  as  well  as  would  a  full-scale  exclusionary 
rule,  since  the  police  will  usually  not  know  until  they  apply  for  the 
warrant  exactly  which  allegations  will  be  critical.  They  will  there- 
fore probably  seek  to  gather  as  much  untainted  evidence  as  possible 
to  support  the  warrant  against  challenge. 
Kipperman,  Inaccurate  Search  Warrant  Affidavits  as  a  Ground  for  Suppress- 
ing Evidence,  84  Harv.  L.  Rev.  825,  832  (1971). 

46See  generally  People  v.  Alfinito,  16  N.Y.2d  181,  211  N.E.2d  664,  264 
N.Y.S.2d  243  (1965).  Cf.  United  States  v.  Napela,  28  F.2d  898  (N.D.N.Y. 
1928);  United  States  v.  Goodwin,  1  F.2d  36   (S.D.  Cal.  1924). 
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Innocent  misstatements,49  whether  material  or  not,  should  not 
be  excised  from  a  warrant.50  The  circumstances  surrounding  the 
ferreting  out  of  crime  make  it  impractical,  if  not  impossible,  to 
eliminate  innocent  or  good  faith  errors ;  the  balance  in  such  situa- 
tions surely  must  shift  to  the  side  of  effective  law  enforcement. 

Richard  Dick 


49"This  class  contains  both  unintentional  and  nonnegligent  misstatements 
of  personal  observation  as  well  as  reasonable  reliance  on  an  informer  who 
turns  out,  for  whatever  reason,  to  have  misstated  the  true  facts."  Kipperman, 
supra  note  47,  at  832. 

50/d. 


